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INTRODUCTION 


Al) appellants jurisdictional statements and statements 
@ the case are so slanted and misleading that arpellees are 
gequired to make this statement of what was really decided by the 
frial Court and is involved on these appeals. 

These appeals involve the treatment to be accorded 
$42,000,000 of new savings deposits which in 196? saved “pe 


wrecked and almost destroyed appellee Long Beach Federal. 


1/ Appellee Long Beach Federal Savings and Loan Association 


ts hereafter "Long Beach Federal" or "Association". It is a mutual 


Savings and loan association. (12 U.S.C. 1464(a-i)). It is the 
Meee! point of 20 years of continuous litigation, seizures and 
meeevened seizures, Congressional Investigations and controversies, 
mepeavediy before the U. S. Supreme Court, this Court of Apveals, 
mee Trial Court, and the California State Trial and Appellate Courts 

Appellee Shareholders' Protective Committee is a committee of 
Savings depositors formed in 1946 which has continuously litigated 
Said controversies before the Courts and Congress. It has been 
Gentinuously licensed by the State of California every yeer for 
the past 20 years. 

"Appellants" are Federal Home Loan Bank Board and Federal 
Savings and Loan Insurance Corporation, both of which are sue and 
be sued U. S. Government agencies. (12 U.S.C. 1464(d) and 1725(c)). 
Appellant California Savings and Loan Commissioner is "subject to 
@idicial review in accordance with law" (California Financial Code 
5258). References to "appellant" herein do not include said 
California Commissioner unless so stated. 

Appellee Equitable Savings and Loan Association (hereafter 
Equitable) is a California State Guarantee Stock Company. By 
merger of Long Beach Federal into Equitable, Fauitable assumed all 
ong Beach Federal liabilities. Long Beach Federal's 60,000 savings 
depositors each received new savings accounts from Equitable. Thus 
Long Beach Federal's surplus was released for distribution in the 
form of Equitable stock among Long Beach Federal's 60,000 savings 
depositors. As a result of the merger, each Long Beach Federal 
savings depositor became a savings depositor in Eowktables His 
new account in Equiteble equalled his old account in Long Beach 
Federal. There also became available for distribution to Long 
Beach Federal savings depositors a bonus of about 13% in the form 
Of Equitable guarantee stock. How this bonus 1s to be distr iettca 
is the issue of these appeals. 


Without the $42,000 ,000 of new deposits Long Beach Federal was 
Moomed to extinction and ruin. 

Long Beach Federal had lost $69,000,000 of its savings 
meposits in a run of withdrawals which reduced its 1969 total of 
savings deposits from over $96,000,000 to about $28,000,000. 


a 
The disastrous 1960 run was caused by appellants ex 


parte seizure and two years of mismanagement of the seized Long 
Beach Federal. The $42,000,000 of new savings deposits came into 
mopeliec Long Beach Federal when the founding management was 
pestored and the remnants of the seized association were returned 
from appellants 1960-62 seizure. 

Appellants attack the Trial Court's judgments with a 
Meecitude of technicalities, i.e., lack of power or jurisdiction 
me cecide against appellants. None of tnese attacks go to the 
Mees, justice or equity of the Trial Court's judgments. 

Behind this smoke screen appellants try to conceal their 
illegal and eee post facto forfeitures of theneamds cm 
ippellee savings depositors statutory, contract and charter rights 
EO equal and pro-rata distribution of the $9,500,000 surplus of 
meir mutual savings association. This surplus was created by 


phe very savings deposits appellants would forfeit. 


The act of Congress expressly requires that all savings 


Supp. 578 at 598 and 
(Appx. III nereof) 
and that 


2/7 Both the Trial Court (233 F. 
me 1960 Congressional Investigating Committee 
Pound appellants had acted illegally and arbitrarily 
fpellants seizure caused the run. : 

| Pil surplus figures are at 196% prices 


fuarantee stock. 


of EHapitaale 


depositors " 


- Will share on a mutunl basis in the assets of 
Bhe Association in exact proportion to their relative share or 
Becount credits," (emphasis added). (12 U.S.C. 1464(i)). 
mppellee Long Beach Federal's Charter makes the same requirement. 
@ppellants' forfeitures are wholly ex post facto made by orders 
promulgated nearly a year after the savings deposits were made. 


mee paragraph IX. hereof: "Whatever May Be The Power Of The 


Board Pasced Upon Findings Of Fact It Cannot Forfeit Plaintiff's 
mevinegs Deposits By Mere Edict or Fiat Issued After The Deposits 
Were Made". Appellants would mislead this Court of Appeals. 
They sey appellee Long Beach Federal savings depositors 
approved the Merger Agreement overwhelmingly at their meeting" 
POpening Brief of appellants Federal Home Loan Bank Board, et al. 
age 10], thereby implying that appellants’ ex post facto for- 
Peitures were approved by appellee savings depositors. But the 
Bruth is that: 

us... 96% of all the votes cast for said 
merger at said meeting were cast by plaintiffs holding 
the proxies of savings shareholders and voting such 
proxies so held. Said ballot by its terms stated 
that the votes thereby cast were voted in reliance 
upon the provisions in said Merger Agreement 
permitting recourse to the Courts for a Court 
determination of the validity of said attempted 


preference and exclusion insisted upon by the 


defendants Bank Board and Insurance Corporation." 


[BR-1136] 3A/ 


25, 
part: 


Said ballots by whic 


said 9o% votes was cast rea 


"This ballot is cast in favor of said merger 
ieroitance Upon: 


ie 


2m 


That portion of the merger agreement, promy 
Statement, etc., which reads as follows; 


'This Agreement is not interied to prohibit 
any shareholder member of Long Beach from 
taking appropriate action to exercise such 
rights, if any, which he may have to contest 
the merits or validity of the plen of 
dissolution of Long Beach, or any part thereof, 
incorporated herein.', and 


The action of the Federal Home Loan Bank 
Board, Federal Savings and Loan Insurance 
Corporation, et al., in approving said 
merger agreement, proxy statement, etc., 
containing said above quoted language. 


"DATED this 6 day of July, 1963. 


"Executed as proxy holders for and 
on behalf of the shareholders whose 
savings accounts are listed on 
Exhibit 'A' attacned Memeve. 


"ROBERT H, WEBB, JOHN (BEANS) REARDON, 
SID ELLIOTT, WINNIE BUCKLIN and 
MABEL FERGUS" 


a - (n fre ri | 


STATEMENT 

These appeals are to decide whether ap;ellants must 
follow the Acts of Congress which created them oz whether appellants 
@s administrative agencies cén pple ignore, or amend the express 
merms of such Acts of Congress. The Trial Court; held appellants 
must follow the Acts of Congress and could not repeal or ignore 
Mem. (255 F. Supp. 578 at 592-596, Appx. 1(a)). 

The express terms of the Acts of Congress require equal 
@nd pro-rata participation of all appellee Long Beach Federal's 
60,000 savings depositors in the distribution of Long Beach Federal! 


$9,500,000 of surplus. The surplus results from the merger of 
Bppellee Long Beach Federal into appellee Equitable. Appellants 
would forfeit about $2,500,000 of such surplus by taking it from 
@oe thousands of savings depositors to whom it belongs and give it 
m> Other savings depositors who have already received their full, 

mel and pro-rata shares. 

The Acts of Congress require mutuality and eauality with 

1 savings depositors sharing "on a mutual basis in exact propor- 
Gion to their relative share account credits". (12 U.S.C. 1464(i) 
also (a)). Appellants would forfeit thousands of appellee savings 
_.. by denying them any part of the Long Beach Federal 
Surplus. The $9,500,000 surplus was created by the very savings 


Us a 

Assocrtions as “mutual” associations. 

12 U.S.C. 1461-2 contain definitions. 

12 U.S.C. 1437 creates appellant Federal Home Loan Bank 
Board as a "sue and be sued" agency. 
12 U.S.C. 1725 creates appellant Federal Savings and Loan 
Isurance Corporation as a "sue and be sued" United States 
poration. 


Geposits appellants would forfeit. The forfeited shares are given 
by appellants to the savings depositors who have already received 
Mieir full pro rata share. Thus, different clasees of preferred 

end of excluded savings depositors are created by appellants in 
@ppeilee Long Beach Federal. The preferred classes get their own fy 


mro rata shares of Long Beach Federal's surplus end also get the 


Borfeited shares of their forfeited fellow depositors. 

The forfeited savings depositors get nothing. 

But there can be no preferred and no excluded savings 
Bepositors in any mutual savings association. In a mutual, all 

must share alike. Otherwise, the association is no longer mutual. 
Congress required appellee Long Beach Federal and all 
Federal Savings and Loan Associations to be completely mutual. 

such classes of preferred end forfeited savings depositors 
are created by appellants in appellee Long Beach Federal alone. 

11 the more than 2000 other federal savings and loan associations 
mre left as Congress directed, as mutual associations with all 
Bepositors sharing equally. But if appellants can forfeit Long 
Beach Federal's thousands of depositors all rights of all federal 
Savings depositors thereafter exist only at the whim of appellants. 
Appellants falsely pretend that Long Beach Federal was 
harmed and not benefited by the $42,000,000 of new savings deposits 
But it is undeniable that: 


A. Appellants ex parte seizure of Long Beach Federal] 


5/ See paragraph Il, page hereof. Federal Savings 
ind Loan Associations are required by Congress to be mutual 
msociations. 


caused a $69,000,000 run of savings withdrawals by 
thousands ae terrified and intimidated savings 
depositors. This is over 70% of the total deposits 
of $96,000,000 on the day of seizure. Only $30,000,000 
(less than it 7D) of its savings deposits remained when 
the remnants of the wrecked Long Beach Federul were 
restored to its founding management. 
B. The wrecked and damaged remnants of Long 
Beach Federal had no goodwill when less than 1/5 “EE 
its seized savings deposits ease [ 3R-1138-1140] 
C. More than $42,000,000 of Long Beach Federal's 
seized assets were used up to pay over $45,000,000 of 
Gemand debts created by appellants seizing employee 
Supervisory Representative in Charge Ault to appellant 
. edere | ee and Loan Insurance Corporation after 
ier serzure., 
Appellants falsely claim the $42,000,000 of new savings 
Geposits were not needed and should have been rejected by the 
Y restored management of Long Beach Federal. 


But the urgent need for these new savings deposits is 


Belf evident. 


see pa 6 E209 10 hereor frorvdetallsvof ume. 5 
Y Plaintirits Toit "8" Settlement Agreement, page 10. 
For uniformity of record references among all briefs, | 
Bppellees will use the same references as appellants; 1.e., to 
fhe original papers in No. 20378 (D.C. No. 63-1072 PH), No. 20447 
m.C. No. 63-1230 PH) and No. 20522 (D.C. No. 63-1107 PH) are 
Gesignated "1R", "2R" and "3R", respectively. References to the 
transcript of the proceedings in the District Court are 
Beignated "Tr,"," 


Upon seizure by appellants a $69,000,000 run took about 
fom of the $96,000,000 of savings deposits. But $30,000,000 of 
Geposits remained when the remnants of the wrecked and damaged 
@ssociation were returned to its founding management. After the 
return of the association the total withdrawals of savings deposits 
from appellee Long Beach Federal for four months, April 2, 1962 
cough July 31, 1962, was over $13,000,000. The tote] new deposits 


Por the same time was $49,000,000. The net gain for four months 
Hes about $35,000,000. But had there been no new deposits all 
ethdrawals would have been a net loss. The net loss would have 
feen over $15,000,000. There were only $40,000,000 left in savings 
Sposits when the Association on April 2, 1962 was restored vo its 
founding management. $13,000,000 is about 44% of this totel. 

Long Beach Federal had lost 44% of its remaining deposits 

ithin 4 months after being restored to its original management 

he depositors would again have become panic stricken as they had 
the 1960 and in 1946 runs. 

The 1960 run was $69,000,000 or 70% of the 1960 deposits 
$96,000,000. 

There was bound to be panic and a run if the trend of 
Hthdrawals of 1960-1961 had once gotten started. Even with the 
49,000,000 flood of new money coming in over $13,000,000 ent out. 
fat would have been the total withdrawals if no new money came in? 


he resulting run would have completely wiped out appellee Long 


leach Federal. 


7 Seieweearr's Exhibit "6", tab April 50, 190. | 


The foreed sale sacrifice of assets needed to raise 
15,000,000 cash (1% of all deposits) to immediately pay with- 
@rawing panicky depositors would have wiped out #1] surplus, 
Pendered Long Beach Federal insolvent and forced it to close 
porever. 

Only the rapid and widely advertised flow of new CGeposits 
Mito Long Beach Federal prevented panic and disaster. $24,000,000 
OF new deposits came in the first two days. Day after day full 
pege ads telling of the daily amounts of such millions of new 
@eposits were placed in the local cepeeectemee 

This alone re-established lost public confidence and 
meevented disaster. 

Yet appellants insist that accepting the $42,000,000 of 
mey deposits was "a breach of trust". They were not needed, and 
Should have been rejected. 

Appellants would thereby have provoked another and 
third disasterous run of withdrawals which would have completely 
destroyed Long Beach Federal. 

Appellants false claims that the $42,000,000 of new 
deposits were "not needed" is coupled with the equally false claim 
that the $42,000,000 of new deposits "diluted" the distribution of 
Long Beach Federal surplus among all its savings depositors. 

( The truth is that the benefits caused by the $42,000,000 


Of new deposits increased the total distribution by about 10 times 


md each individual savings depositor received about 4 times more 


with the new deposits than could have been received without them. 
fR- 1157-1159) 

Without the $42,000,000 of new deposits a distribution 
Of only abour $842,000 vas possible among Long Beach Federal's 
thousands of mutual saviags depositors. (3R-1158] 

With the $42,C00,000 of new deposits about $9,500,000 
became available for distribution. This increesed the total 
Gistribution about 10 times. It increased the individual share 
of each savings depositcr about 4 times. $842,000 divided among 
$30,000,000 of savings deposits is about 3%. $9,500,000 divided 
among $72,000,000 is about 134.7" 

Thus the thousands of new Savings depositors created 
the surplus which both old and new Savings depositors should 


share equally. [3R-1158-1140; 3R-1169-1170] 


1l/ See page 16-17 _ hereof for details of how new deposits 
ncreased distributable surplus. 


These appeals are the culmination of over 20 years of 
@atinuous litigation repeatedly before the U. S. Trial Court, 
mis Court, and the U. 5S. Supreme court They denl with « series 
® financial miracles almost beyond belief. 
Appellee Long Beach Federal is a mutual federal savings 
Bsociation wholly owned by its more than 60,000 savings depositors. 
Appellee Shareholders' Protective Committee represénts 
mm sues On behalf of all said savings depositors as a class. 
Appellee Long Beach Federal has been twice seized and 
recked by sewremenee. = It has been threatened with other 


. N27 See Trial Court's Opinion (Appx. I{a) hereof) (233 ©. 
mS, page 584), for partial list of over 400 pages of reported 
Binions is part of this litigation. 
In Re Woodmar Realty Company, 294 F. 2d 785 (CA-7,1961), 
wry. Denied 309 U. S. bo: 7 Lb. ed. 24 550] at page 70S: 
"(2,3] Counsel first contends that we must pretend 
that the record facts laboriously compiled in the records 
and files of the court below in more than twenty years 
of proceedings do not exist and that we may not on this 
eppeal take judicial notice of such facts. It is elementary 
that the court belowvas duty bound to take judicial notice 
of its records and files in this cause and that it is our 
@uey tO tare novice of facts which have come to our know 
ledge through the records presented to us on the several 
appeals in this same case. (Citing Authorities)" 


elo a 


Witson’™, Loew's tnc., 142 Cc. A. 2d 183 at 188, footnote 3 
Bntains comprehensive lists of U. S. Supreme Court, Ninth Circuit 
aG other appellate court decisions on the metter of judicial 
Stice taken by both trial and appellate courts of Congressional 
Mecedunes, ebc. 

See also: 

Pan American Petroleum & Transp. Co. v. United States, 2735 
ooo evi Led. (5% (192/), at U. S. FO8-409, L. ed pege 744 


e testimony before Congressional Committees. 


13/ Appellant Savings and Loan Commissioner of the State of 
alifornia is not included in any reference to appellants unless 
Becifically so referred to. 


Seizures and destruction which were blocked by Federal Court 
@ajunctions.(14 F.R.D. 273 and 189 F. Supp. 589.) 

The 1946-1948 seizure caused a $10,000,000 run of 
Withdrawals by terrified and intimidated savings depositors. 

tie first of this litigation resulted from Past 
seizure in 1946. 

In 1948 as a result of Congressional Investigations 
@ad Federal Court judgments, appellants returned the remnants 
@ the seized and wrecked association to the same management from 
Woich it had been seized. The Court judgments required appellants 
to account for over $26 , 000, 000 of uncounted cash, U. S. bearer 
mends and negotiable securities coy appellants had refused 
m give any receipts upon Se 

Appellants attempts to account were rejected by the 
mes. Court. 

Long Beach Federal was about to convert in 1960 from a 
Federal to a California state association. Appellants unable to 
@ecount for the first seizure and to block the 1960 conversion 
again seized, wrecked and attempted to destroy Long Beach Federal. 
A $69,000,000 run of withdrawals by terrified and intimidated 
@epositors was caused by the 1960 seizure. On the date of seizure 
Savings deposits exceeded $96,000,000. In the run they dropped 
to about $28,000,000. 


In 1962 as a result of further Congressional 


14/7 The Trial Court and this Court of Appeals take judicial 
Motice and knowledge of the prior litigation and Congressional 
Proceedings. (See Footnote 12  , page _1l hereof. ) 


Investigations and more state and federal court itigation, 
appellants returned the remnants of the seized leng Beach Federal 
@gain to the same management from which they had seized it in 
1946 and in 1960. In 1962 appellants paid over $5,000,000 in 
Settlement of damage actions by appellees Long Beach Federal and 
Shareholders! Committee against appellants. [3R-1126-1127; 
3R-1140-1141] 

Tn 1965, $9,500,000 of new surplus was obtained for 
Gistribution among 60,000 Long Beach Federal mutual savings 
mepOSsitors represented by appellees. It was caused by the 
$42,000,000 Oi new deposits and the restored goodwill they ci@migee. 
(5R-1139 and 1169-1170] 

A $7,000,000 partial distribution of this surplus in the 
form of stock of appellee Equitable hes been made in 1963 by the 
Court below, by final consent judgments not directly affected by 
these appeals. [3R-167-179; 3R-180-190; 3R-307-311] The distributio 
@ the remaining $2,500,000 of Equitable stock is the subject of 
the present Bee, 

The $7,000,000 partial distribution was made by appellee 
Long Beach Federal Savings and Loan Association in 1963-1964 after 
being twice wrecked and almost destroyed by malicious and punitive 
repeated seizures and ay inflicted by appellants Federal Home 
Loan Bank Board, et a 

Appellants! 1960 seizure of appellee Long Beach Federal 


All stock $ 
16/ See page 42-44 hereof for Congressional Investigating 
Gonmittec's findings re seizures and runs. 


figures are at 1905 prices of Equivable’ sroem, 


gaused a $69,000,000 run which reduced appellee's savings deposits 
By 70% from $96,000,000 in 1960 to less than $30,000,000 in 1962. 
[3R-1126-1163] 

Appellees by Congressional Investigations and State and 
Pederal Court actions, compelled appellants in 1962, to return 
moc remnents of the seized Long Beach Federal and to pay over 
$5,000, 000 in damages for wrongful seizure. Appellants»were elso 
ee to allow conversion by merger of appellee Long Beach 


Bederal into appellee Equitable. [Pl's. Exh. "8" page 43-48] 


But even with these victories only about $842,000 (not 
$9,500,000), [3R-1138] of surplus was then available for immediate 
@istribution among Long Beach Federal's then (1962) only $30,000,000 
m savings deposits. 

| The difference between a $842,000 and a $9,500,000 
distribution was created by about $42,000,000 of new savings 
Geposits which came into Long Beach Federal in 1962. [3R-1136-1137] 
Mpout $24,000,000 of these new deposits came into Long Peach Federal 
Mithin the first two days of its 1962 return to its founding 
management from appellants' seizures. These are the savings 
deposits appellants would partially forfeit and penalize. 

Appellants were thwarted in their repeated seizures and 

20 years of efforts to destroy and ruin Long Beach Federal. 

Smarting under the $5,000,000 of damages, they were compelled to 
pay Long Beach Federal, appellants bitterly resented $24,000, 000 

Of new savings deposits coming into the wrecked and almost destroyed 


Long Beach Federal on the very day appellants were ousted by 


Federal Court orders. 

Appellants made every effort to prevent or minimize any 
Gistribution of Long Beach Federal surplus among the 60,000 Long 
Beach Federal savings depositors who had recovered their seized 
Mssociation from appellants. [3R-1131] 

6 Appellants required $3,000,000 of Long Beach Federal's 


new foes WO be withheld from distribution for 10 years to 


mndemnify appellants against their own wrongs, i.e., appellants' 


meoiiity to Long Beach Federal's customers for losses caused by 
Bppellants! two years (1960-1962) of mismanagement of the seized 
Mssociation. [Pl's. Exh. "8" page 46] This cut heavily into 
Bny possible distribution. 
If distribution was made without the new deposits, 
Federal and State income taxes of about $3,884,000 were estimated 
On the $5,000,000 of damage recoveries and on other Association 
Bssets. [3R-1141-1142] This also would have greatly reduced 
eny possible distribution. 

Appellants sought to increase, instead of reduce, those 
ecessary taxes on the $9,500,000 distribution. 

But the $42,000,000 of new savings deposits carried with 


them a 12% tax shelter under 26 U.S.C. 593. 12% of $42,000,000 


17/ 


is $5,000,000. 
A wrecked and damaged Long Beach Feders.1 Savings and 
Hoan Association which in 1962 had just suffered a $69,000,000 run, 
(more than 70% of its 1960 savings deposits of $95,000,000), 
@pviously had no goodwill. [3R-1139 and 1169-1170] But the 
Miracle of $42,000,000 of new savings deposits in 8 months, 
$24,000,000 of which came in two days, partially restored Long 
Beach Federal's badly damaged goodwill. [3R-1139 and 1169-1170] 
Appellee Equitable, solely because of the $42,000,000 
O new savings deposits: 
(a) Paid $3,000,000 (almost one-third of the total 
@istribution of $9,500,000) for Long Beach Federal goodwill 
meecvored by the new sevings deposits. 
(bo) Assumed Long Beach Federal's obligation to 
Withhold another and separate $3,000,000 of surplus from any 
distribution for 10 years to indemnify appellants agsinst their own 


erongs. Such assumption released this $3 ,000,000 for immediate 


=a 


’ Teste S. Trial Judge commented upon tis tax “shelter ae 
Ais opinion of 233 F. Supp. 578 (Appx. I-a hereof) in a footnote at 
mege 599 where he said: 
"The Board insists that the large deposits 
'diluted' the share of surplus which would go to the 
| small depositors. It is unnecessary to decide that, 
but it is worthy of note that several nundre@ of tne 
accounts, whose right to share yould be forfeited be- 
Gauce aa were pledged, are for less than $500.00, and 
that the 42 million dollars additional deposits which 
| were in the institution on December 31, 1962, gave the 
Association a decided tax advantage in enabling it to 
write off, under the then existing lews, l25 per Cenusom 
that amount, viz.: more than five million dollars, as 
bad debt reserve. And five million dollars contributing 
to e tax shelter is not tiddly-winks. ... " 
26 U.S.C. 596 as it was in 1962 permitted any mutual savings 
sociation to take 123% of its total savings deposits as a 
muctiOn against U. S. income taxes. 


a 


@estribution. 

(c) Assumed Long Beach Federal's liabllities, if 
any, for the possible $3,884,000 of Federal and Atate income 
maxes. 

Equitable agreed to merge with Long Beach Federal. [3R- 
9238-1140; 1167] Equitable had almost $15,000,000 in net worth, 
Surplus reserves, etc. [Pl's. Exh. 7-A-4-3, page 6; also 12/9/63- 


H0-A} This, plus the $5,000,000 tax shelter crexted by the 
$42,000,000 of new savings deposits obviated any possible 
65,884,000 (or any other) taxation on Long Beach Federal. 
The thousands of new savings depositors who created 
Himost all of the $9,500,000 distribution are now accused by 
Ppellants Bank Board of making ".. . a raid on the Federal 
Association's net worth... " and are partially forfeited and 
Denalized from any participation in the $9,500,000 surplus and 
Mestribution they created. 
This more than ten times increase in distribution from 
about $842,000 to $9,500,000, is falsely labeled by appellants as 
Mm dilution". Such non-existant "dilution is then made the 
pretended basis of appellants forfeitures and penalties against 
the new savings depositors. Such is in the teeth of the applicable 
Mct of Congress and contradictory of its plain terms which yeqwuimee: 
im. . in the event of dissolution 2ivcmicer. 
version, the members or shareholders of the association 
will share on a mutual basis in the assets of the 
association in exact proportion to their relative share 


G@megecouny credits.’ .. . Emphasis added 


Memii.c,c. 1464(1); 233 F. Supp. 578 at 592, Appx. I-a hereof. ) 


In April 1960,appellece Long Beach Federal had $96,000,00 
im savings deposits owned by its then 90,000 mutual savings 
Gepositors. They were about to convert their mutual Association 
from a Federal to a California State Association. By Acts of 
Congress (12 U.S.C. l#64(1), Appx. I-f hereof), they had an absolute 
might to make ye conversion. No approval of appellant Bank Poard 
was ipod 

In order to block this lawful conversion, appellants in 
1960 seized and wrecked the Association. A Congressional 
dnvestigation Committee so found (quoted hereafter at pages 42-44 
at greater length). It investigated appellants' scizures and 


Gondemned them in the strongest language. In 1960 the Committce 


ood: 
" , . . The board's . . . action must be characterized 
as arbitrary and unlawful of the most reprehensible 
Sort. ; . . In preventing the conversion the poerd 
Geprived the Association of a right created by . ‘ 
Congress . . . without mincing words, we m&y say this 
Howe. Orm Of reguletory supervision Dy Di@timpei. . 

‘ liiesseard's.,action was an arbitrary and unlawful 


exercise of power. 


aL Ley 


Blo”? "Wecere! Home an Dank “Bosro Vv. Grester Velmgaes 
Meee &. Ass'n., 77 F. 2d 437 (CA-3,1900). In Reich v. Webb, 
men. 2d 155 (CA-9,1964)[Cert. Den. 380 U.S. 915; I3°L. 6d. 20 
This Court considered the Greater Delaware Valley Federal 
Gecision and said at page 157: 
" , . . In that case the Bank Board sought a 
Geclaratory judgment voiding the conversion of a 
Federal Savings and Lozn Association from a federal 
to a state charter until the approvel of the Benk 
Board was obtained. No duty on the part of the 
j Association to obtain Bank Board approval existcd 
either at common law, by stetute or by Bank Bosrd 


Meegmigvions. . . . "(Emphasis added. ) 


Te. 


This language was by the third Congressional Comittee to 
investigate appellants and their seizures of Long Reach Federal 
G@uring the 2O years of vendetta by appellant Board agulnst appellees 
Mesociation and its Shareholders' Protective Committee, 

Yet further Congressional inquiries of appellant Poard 
@nd the Board Chairman's conflicting and contradictory testimony 
before said Congressionsl Committee in 1964 are detailed on pages 
1-65__ hereof’. 


Appellants falsely pretend they are "protecting" small 


Savings depositors against "dilution" by larger depositors. 


mee the U. S. District Court found, and the truth is, that 
@epellants' forfeitures and penalties are inflicted uponvebout 
#699 savings accounts. Of these: 
(a) 324, or about 17%, are $500 each, or less; 
(bo) 1524, or over 80%, are $11,000 each, or less;and 
(c) Only 54, or about 3%, are $100,000 each, or over. 
Wor are the forfeitures or penalties upon savings accounts limited 
> new, Or small, accounts. Appellants would forfeit and penalize 
y savings account which is pledged or assigned as security for 
any depositor's debt. This is regardless of the size or age of 
the forfeited savings account. 

Hundreds of the forfeited savings accounts have been 
the Association and pledged or assigned for five years or 
longer. Many are tiny accounts from $500 down to as low as $20 - 


$10 per account. Others range in size up to $100,000 or more each. 
MR- 1642-1706) ; 
Mey 255 F) Supp. 578 at 599 (Appx. I-a hereof). 


mead! are forfeited. 
Appellants failed to deny in any way before the District 
Court that the $42,000,000 of new savings deposits: 
(a) Created the $3,000,000 of gocdwill; 
(b) Released another end separates $3,000,000 
feu immediate Wistribution instead of 4¢ being 
MeGeined fer 10 years; and 
(c) Also created the more than $5,000,000 

of income tax shelter which saved about $3, &84,000 

of possible income taxes. 

With these as undenied (and undeniable) facts before it, 
mre District Court rejected appellants wholly unsubstantiated claims 
oF "dilution" and "breach of fiduciary duty" by appellee Long 
Beach Federal in accepting the $42,000,000 of new savings deposits. 
Inevitably, summary judgment against appellants followed. It is 
from these rulings that they appeal. 

Against the background of these undenied and undeniable 
facts, this Court of Appeals should carefully scrutinize eppellants 
briefs. They are replete with misleading distortions, half truths 
énd misstatements, only the most glaring of which can be refuted 
herein. 
™ 20 Appellants have twice briefed these appeals. Apvellants' 
irst briefs made more than 70 references to documents never seen 
ime Trial Court and never offered or received in evidence. Upon 
sllees motions this Court of Appeals required appellants to 
€ new briefs and omit therefrom references to matters never 
sented to or considered by the Trial Court. (Order of September 


1966 by this Court of Appeals in these appeals No. e052e. 
20447 and No. 203578). 


For over 20 ycars appellants Bank Board have been 
penalizing and forfeiting Long Beach Federal savings depositors 
@od continuously persecuting the Association. In 1946, the 
predecessor of appellants made their first ex parte seizure of 
Bong Beach Federal. The seizure was made upon accusations of 
Mmsafe and unfit management", 

The seizure wes completely ex parte, without any notice, 
Bearing, or opportunity to be heard. Appellants sought and ob- 
tained scare headline, front-page newspaper publicity of their 
seizure of the Association and their unfounded charges of "unfit" 
and "unsafe" Peeaenent 
: A $10,000,000 run of withdrawals immediately ensued. 
Mhousands of savings depositors formed long lines in front of the 
Association and withdrew nearly one-half of the then total of 
$22,000,000 of savings deposits. [3R-1125] 

The original Shareholders! Protective Committee of Long 
Beach Federal was then founded. It has been in continuous 
Mersctence suing appellents for 20 years. It commenced the first 
meoeral Court action which went to the U. S. Supreme Court. 
{2R-5-7] A Congressional Investigating Committee in 1946 heard 
the appellants' charges from their own lips by the testimony of 
the then Federal Home Loan Bank Administration of 

The 1946 Congressional Committee found: 

"The action here complained of was nov 
only a disservice to the Government but also 


a greater disservice to the people for the 


BY PER. D. 275 at 204. 


protection of whose enti and effairs our 

Government exists. ‘ 

After almost two years (1946-1948) of ruinous operation 
@ the seized Association, appellants returned the remnants of' 
tae Association in January 1948 to cxactly the eume management 
from which they had seized it. [3R-1]25-1126] 

The Shareholders! Protective Committee hed in 1946-1948 
Gbtained the proxies of an overwhelming majority of all of the 
savings depositors of the Association. (233 F. Supp. 578 at 584, 
Appx. I-a hereof) After the 1948 return of the Association, the 
@eeoeection continued in the U. 8S. Courts for trial, with the 
Seereholders' Protective Committee seeking to enforce the Federal 
Gourt judgment which required appellants to account for the 
920,000,000 of seized assets of the Association. (233 F. Supp 578 
at 584, Appx. I-a hereof’) 

Upon the 1946 seizure, over $26,000,000 of uncounted 
cash, U. S. Bearer bonds, and negotiable securities, had been 
Bion by appellants. All receipts for the seized uncounted cash 
and bearer bonds, etc., were refused. [14 F.R.D. 273] 

: Appellants! first attempted accounting with the U. 5. 


District Court was rejected by that Court. Unable to account, 


appellants, in 1949, made another seizure order for the liquidation 
f the Association they had returned in 1948. 

This seizure order however, was upon notice, ard required 
hearing. The U. S$. Trial Court promptly enjoined the 1949 


izure and instead required appellants to submit their renewed 


charges of “unfit and unsafe management" to the U. 8. Courts for 
Mal. (14 F.R.D. 273) 

Instead appellants appealed, and efter about 4 years, 
mm 1955, the injunction was dissolved and appellants were free to 
@onduct any hearings, or take any action they desired. 

Seven years followed, from 1955 to 1960. The litigation 
Gontinued but appellants did nothing either to submit their 
Charges to the Courts or to conduct any hearing of their own. 
[189 F. Supp. 589] 

Every time the U..S. Trial Court took eny step in the 
Bending litigation, appeals or writs were taken by appellants, who 
Waereby effectively blocked any trial ever being had on the 
Shareholders! Protective Committee 19/6 actions for accounting and 
damages. 

In 1959, Long Beach Federal determined to convert from 
&@ Federal to a State Association. [Pl's. Exh. 10-A, pages 12-14] 
Such ® conversion wes authorized by Acts of Congress, 12 U.S.C. 
$1464 (i), and required no consent or approval of appellants Bank 
Board == Had the conversion taken place, the Association and its 
Sharcholders' Protective Committee would have been free to prose- 
cute the pending litigation for an accounting and for damages, 
against appellants, without the threat of the Association being 


Seized and liquidated. 


Bey Reven.v. Webb, 330 F. 2d 153 (CA-9,1964) [Cert. demmed 
Bou. S. Gisam> Lb. ed ed 2d 800, March 1965]; Federal Home Loan 
pak Beoanc) Vv. Greater Delaware Valley Fed. S. & Detss an 277 ee 


see a re es TOY quotations. 


tee U. S. Trial Cowet found in enjolning the 1 


Gareatened seizure, thet appellants were then threatening to 

Seize the Association because they were unable to account end that 
@ppellants sought to appoint themselves as receivers to obtein 
Gontrol of the Association's litigation against appellants, and 
@icreby dismiss it without trial. [14 F.R.D. 273 at 294-295] 


L 


By April 1960, the conversion had proceeded so far that 
California Savings and Loan Association examiners, on April 6, 
1960, entered the Association for the purpose of examining its 
Bondition so that the California Conmissioner might give his 


Consent to such conversion. [233 F. Suop. 578 at 585] 


April 12, 1960, the U. S. Court of Appeals for the Third 
; decided Federal Home Loan Bank Board v. Greater [elawere 
Federal Savings and Loan Association, 277 F. 2d 437, (CA-3, 

This decision held that a Federal savings and loan 

mesociation could convert from a Federal to a State association 
Becnout appellant Bank Board's consent, and regardless of the Bank 
moard's opposition. 
Just 10 days later, Long Beach Federal was again seized 
By appellant Bank Board. This seizure was also ex parte, wholly 
Without notice, and was based in a large part upon the then 14-year 
6ld and yet untried charges of "unsafe and unsound" management. 
Again, with minor exceptions, appellants refused to give 


Peceipts for the over $120,000,000 of seized assets. [Pl's. Exh. 


'10-B" pages 390-393] 
By 1960, the Association had grown to have over 


$96,000,000 in savings deposits, and over 90,000 savings depositors. 
The same destructive seizure pattern wus again followed 
By @ppellants. They deliberately undermanned the 30-teller windows 
@F the Association with only 4 tellers, so that long lines of with- 
Grawing savings depositors again were formed in front of the 
Mssociation. [Pl's Exh. "10~-B" page 810] Front-pege scare heedline 
Mewspaper publicity was obtained by appellants! "press releases". 
[Pl's. Exh. "10-B" pages 787-789 and 793-803] They even hired 
@epress agent to get their publicity. 
. As a result over $69,000,000 of savings deposits were 
withdrawn by terrified and intimidated Long Peach Federal savings 
depositors. This was about 70% of all the savings deposits then 
in the Association. 
| The Shareholders! Protective Committee was then in its 


Mth year. It has now been (1966) licensed continuously every year 


Por 20 years, by the State of California. (233 F. Supp. 578 at 591] 
is obtained new proxies (Pl's. Exh. "2"] from more than a majority 
Of the 1960 savings depositors, and filed new court actions, and 
Sught further Congressional Investigations. [Pl's. Exh. 12/9/63- 
Mpace 15] 


The 1960 Congressional Investigating Committee summoned 


1960 seizure of Long Beach Federal. The then Bank Board Chairman 
and Bank Board members who were subpoenaed, appeared before the 
Congressional Committee and refused to testify on the basis that 


the seizure was justified and the justification would be fully 


Gisclosed before an administrative hearing to be held by a 


Hearing Officer. When the administrative hear Lng convened, 
appellants Bank Board members and Chairmen were subpocnacd by 


appellees to appear in Los Angeles, California, and state why 
the Association had been seized and pene 

The then Chairman, members, ctc., of appellant Pank Board 
flouted the subpoenas and refused to appear or to testify. . They 
Ordered their "handpicked" hearing examiner to rule that no evidenc 
Would ever be received as to reesons or justifications, if omy, 
mr the ex parte seizure. Instead, only "current conditions" would 

Beercd. [109 F. Supp. 589 at 603-604] Current conditions were 
(a) The Association when seized April 22, 19650 
had $96,000,000 of savings deposits and was indebted 


to no one; 


(o) By the time of the 1960 Administrative Hearing, 
the Association had, in 4 months, lost over 
$60,000, 000~ of its savings deposits, and but 
$35,000,000 remained. The Association was allegedly 
in debt $45,000,000 on a new demand debt created by 
appellant Bank Board in favor of appellant Federal 
savings and Loan Insurance Corporation, since the seizure. 
Appellants! "handpicked" hearing examiner not only 
Felused to compel the Board Chairman or Board Members to honor the 


subpoenas and testify, but sought to enforce a hearing on the said 


| 2o/ L. B. Fed. S&L Assn. v. Fed. Home Loan Bank Board, 189 
M Supp. 589 (1960) at 599 details these events. 

24/ Another $9,000,000 of savings deposits were later lost 
Bringing the total run to over $69,000,000. 


Mcurrent conditions", ‘The outcome of such a hea'ing was obvious. 
The Association, $47,000, 000 in debt, due on demind, with only 
$95,000,000 left in savings deposits, was obvlov ly insolvent. 

Its liquidation scemed certain. 

But neither the U. S. Triel Judge, who has heerd this 
Mitigation for 20 years, nor this Court of Appeals, would permit 
gach an outrage. 

In “handpicking" their hearing examinez, appellants hed 
@dopted two resolutions on the same day, one of which, together 
With correspondence, disclosed that appellants' General Counsel haé 
shopped around and himself selected the hearing examiner who would 
a the seized Long Beach Federal's doom. 

' One only of the two of appellants! resolutions was sent 

to Long Beacn Federal's counsel by registered mail. The other, 

micthough passed the same day, and on the same subject, was con- 

@ealed up the appellants' sleeve for months, to be sprung as a 
mrise before the U. S. District Court at Los ee 

Appellants' General Counsel himself, testified before 
the 1960 Congressional Investigating Committee "I selected him 
Mene hearing office]." The U. S. District Court in 189 F. Supp. 
509, at page 606 at footnote 12, condemned such conduct. 

This Honorable U. S. Court of Appeals went even further 


@nd in Federal Home Loan Bank Board v. Long Beach Federal Sav. & 


Loan Assn., 295 F. 2d 403, at page 411, held the selection of the 


Hearing Officer was a violation of the Administrative Procedure 


257 see 169 F. Supp. 589 for details. 


Nev, was illegal and void, and that said "current conditions" could 
mot be used to decide the fate of the seized Association. 

This decision of this Court of Appeals was filed in 
November, 1961. 

Within 3 months, on February lth, 1962, appellants 
Benk Board, et al., agreed to again return the remnants of the 
Gace seized Long Beach Federal to exactly the same management 
from which it had been seized in 1946, and to which it vas returned 
mm 1948. [Pl's. Exh. "8" Settlement Agreement ] 

But in 1960-1962, appellee Long Beach Federal hed been 
wrecked and almost destroyed under the two years management of the 
Seizing appellants. Less than $30,000,000 remained of the 
original $96,000,000 of savings deposits. Over $1,000,000 in 
Operating losses were suffered by the Long Beach Federal in 1962 
resulting from the 1960 seizure. 

' But this time, appellants paid over $5,000,000 in 
settlement of damages to the Long Beach Federal for their wrongful 
Bizure and mismanagement of the Association's business. (3R-1140- 
1141) As part of the February 1962 settlement [Pl's. Exh. "8"], 
appellants also agreed that Long Beach Federal might convert from 
@rederal to a State Association, and might, if possible, merge 
a Equitable. But even here appellants persisted in their 


destructive and ruinous "supervision" of Long Beach Federal. 


Appellants required that $3,000,000 of Long Beach 
Federal's assets be withheld from distribution to its depositors 


be retained for 10 years as "protection" of appellants Bark 


Beard end Insurance Corporation, against the actions and claims 
oF the customers of the seized Long Beach Federal for mismanagement 
ano damage inflicted by appellants upon said customers. [Pl™s. Taga. 
48" page 6] 

Upon its 1962 restoration to the founding manugement, 
Gong Beach Federal was in @ precarious condition. It hnd only about 
$90,000,000 of its original $96,000,000 in savings deposits. 
Beng Beach Federal's goodwill built so laboriously over 28 yeers 
by the founding menagement, was now non-existent, [5R-1158-1140; 
3R-1166] 

Unless multi-millions of dollars of new savings deposits 


sould be immediately obtained in large volume, Long Beach Federal 


could not merge with Equitable and might not even survive. Unless 
Hguitable could be persuaded to assume all of Long Beach Federal's 
Mabilities, known or unknown, $3,000,000 of Long Beach Federel's 
Serplus available for distribution among its savings depositors 
meot be retained for 10 years to protect appellants Bank Board 

ano Insurance Corporation against liability for their own wrong- 
doing. [Pl's. Exh. "8" page 46] 

Long Beach Federal and its management, as well as 
Bquitable's management, when they learned in 1962 that Long Beach 
federal would be restored, made monumental efforts to attract 

iG obtain every possible new savings deposit in all emounts, large 
3 well as small. As a result $24,000,000 in new savings deposits 
scame available to the restored Long Beach Federal within two days 


after it resumed business under its founding management. And this 


growth continued until almost $42,000,000 in new savings depos Lts 
came ae Long Beach Federal from April 2nd to the end of 
1962. 

These are the savings deposits appellents Pank Poard 
@n0d Insurance Corporation would ex post facto partially forfeit 
and penalize. Almost one-half of these new savings deposits o1 


Over $19,000,000 are denied by appellants their just and lawful 


@eatutory and charter participation in the surplus of Long Beach 
Federal, which they helped to create. 
imese new savings deposits were the blood tremsfusion 


that saved the dying Long Beach Federal from the fate appellant 


1 2o/ Front page newspaper publicity was given to the 
$24,000,000 of new deposits received during the first 2 days. Full 
Meee 20S were placed every day in the local newspapers [Pl"s. Exh. 
$28}. Movie and T. V. stars made personel appearances at Long 

Beach Federal and autographed new accounts. They also offered their 
fn new savings accounts of from $100,000 to $300,000 each. [Pl's. 
Bi. 11) One of appellant Bank Board members, its counsel, et al., 
mere photographed with the stars in the premises of Long Beach 
Mederal. {Pl's. Exh. 11] 

Appellants now deny any knowledge that dozens of movie and 

™ V. stars were each opening said $100,000 to $300,000 ne» accounts 
P)R-1411 and 3R-1559-60] Appellant Bank Board Member Dixon swore 

Mi his affidavit that he was in Long Beach, California from Merch 

mM) to April 6, 1962, for the purpose of the settlement and return 
Meine seized Association. He says "... I then turned over the 
eys of the Association to Mr. Thomas A. Gregory, its President. 
[3R-1412] He also swore: 

" . ,. . Newspapers in Los Angeles and Long Beach carried 
stories as to the amount of deposits at Long Beach 
following its return to its private management on April 
2, 1962. One newspaper account, dated April 3, 1962, 
stated that the Association's deposits on April 2, 1962 
were $22,776,984. Another newspaper story, dated April 
11, 1962, stated thet redeposits of the Association in 
one week were more than '29 million dollars’. 


To 
{ 


, The newspaper ads and front page publicity headlined the 
$24 , 000 , C00 of new savings deposits and featured the pictures 
Meeone movie and T. V. stars. [Pl's. Exh. 12-B] 


Bank Board had intended for it. 


The undenied affidavits before the U. S. District Court , 

Micluding that of T. A. Gregory, [3R-1125-1163] President of Long 

Bach Pedcral affirmed: 

(a) That the approximately $42,000,000 of new 
savings deposits increased the amount available for 
distribution eEmong all savings depositors from about 
$842,000 to $6,500,000. If the Acts of Congress and 
the Assoclation's charter prevail, this increase of 
more than 10 times, will be shared equally end pro 
rata among all $72,000,000 in savings deposits. 

(bo) That the increase of more than 10 times the 
total distribution, although spread among a greater 
number of savings depositors, yet results in about 4 
times more being received by all, both old and nex, 
than would have been received by the old depositors 
Vaem@our the inerease. 

Ihe $42,000,000 of new savings deposits conferred the following 

Major benerits: 

(a) Eoquiteble paid $3,000,000 in guarantee stock 
for the goodvill of the restored Association. Said 
goodwill resulted solely from the new $42,000,000 of 
savings deposits. [3R-1138-1140; 3R-1167] 

(b) The additional $3,000,000 to be impounded for 
10 years was released for immediate distribution among 
the Long Beach Federal depositors. Fauitable's assumptio 


of all Long Beach Federal liabilities, known as vell 


as unknown, made this release possible. 

(c) Approximately $3,884,000 of sossible income 
taxes were saved. The $42,000,000 in mew savings 
deposits under 26 U. S. C. 593 created a tax shelter 
of 12% or about $5,000,000. This tex shelter enabled 
Long Beach Federal. to received the $5,000,000 compensa= 
tion paid it by appellants Bank Board end Insurance 
Corporation as damages, tax free. The $5,000,000 tux 
Smelter also enabled Long Beach Federal to transfer 
ies surplus to Equitable without taxes which might 
otherwise have wiped out the Sade 
Appellant Bank Board's real purpose in these appeals 
mepparent, eas inadvertently but truthfully steted by its own 
torney. Said appellants want to further "penalize" those 


ng Beach savings depositors who made new deposits in the 


e7/ Affidavit of T. A. Gregory, [3R-1129-1163] President of 
pellee Long Beach Federal and affidavit of Curtis Palmer, 
R-1166-1177] Director of appellee Equitable. 


mete then after it was restored in April, 1962, from the second 
? ae 


seizure. 


™ oof On July 13, 1904, Assistant U. 5S. Attorney Dooley, one 
m eppeliants' attorneys, wrote a letter to counsel for eppellee 
Hong Beach Federal. <A photocopy of said letter is Appx. I-b hereof. 
mec | Of said letter reads in pert: 


' "POSSIBLE SETTLEMENT FORMULA 


: "lL. Long Beach shareholders whose accounts were 

‘ @esiemed as security for the payment of 1o0¢e@) sales 
Gaxes should not be penalized provided each such Sieime- 
holder is otherwise eliginle under the men@ger agreement 

; formula." (Emphasis added. ) 


The reference by appellants' attorney to "penalized" as 

Mee effect of the Bank Board's illegal forfeitures is an exact and 
@Mecurate description of what his clients, appellants Bank Board 

md Insurance Corporation have done to thousands of innocent Long 
Beach Federal savings depositors. 


But appellants' price for saving some Long Beach Federal 
Jepositors from being "penalized" by appellants was Long Peach 
Pederal's consent to illegal forfeitures of thousands of other 
Savings depositors, as disclosed by the balance of Attorney Dooley’ 
muter. 

Appellees refused to agree to "penalize" their fellow 
depositors. Appellants therefore forfeited all pledged or assigned 
deposits regardless of size. 


In C. I. R. v. Wilshire Holding Corporation, 288 F. ed 799, 
(CA-9,1961), this Court said at page S00: 


" |. . In the conduct of a case, we think 


that the government must accept the consequences of 
: mei, its attorneys do." 


QUESTIONS 


1. Is it breach of trust as appellants contend for 
Officers of appellee Lors; Beach Federal to accept new savings 
deposits of $42,000,000 used to partially rehabilitate the failing 
Savings association after it had been wrecked by a $69,000,000 run 
of savings withdrawals caused by ees inetane seizures and efforts 
Me destroy the association? 

2. Can Appellants violate Acts of Congress and ex post 
ecto forfeit the statutory and charter rights of thousands of new 
@yvings depositors to equal and pro rata distribution of appellee 
Tong Beach Federal's $9,500,000 surplus created by their $42,000,000 
OF new savings deposits? 

3. Were $42,000,000 of new savings deposits a benefit 
in 1962 to appellee Long Beach Federal in its then precarious 
financial condition with only $30,000,000 of savings deposits left 


after a $69,000,000 run caused by appellants seizures and 2 years 


of appellants mismanagement? 


29/ Both the 1946 and 1960 seizures were by appellants 
Federal Home Loan Bank Board and Federal Savings and Loan Insurance 
Corporation and their "Supervisory Representatives, Conservators, 
etc." Congressional Investigeting Committees investigated 
appellants three times or more. The 19600 Committee said: 


mW .. The board's . . . action must be chamacteriaed 
as arbitrary and unlawful of the most reprehensible 
sort. .. . In preventing the conversion the board 
deprived the Association of a right created by .. . 
Congress . . . without mincing words, we may say tihiits 


is a form of regulatory supervision by blacwreil. 
The Board's action was an arbitrary and unlawful 
exercise of power... " 


SUMMARY OF ARGUMENT 

1. Appellee Long Beach Fedcral in 1962 desptretely 
meeded the $42,000,000 of new savings deposits. Its financial 
@emdition then was precarious. It had been wrecized and damarced 
by appellants' 1960 seizure and the resulting $69,000,000 run of 
Wathdrawals by thousands of terrificd and intimidated appellee 
Savings depositors. The $69,000,000 run took 70% of the 
$26,000,000 total deposits. Only $28,000,000 of savings deposits 
Femained in 1962 when appellee Long Beach Federal was released 
from 2 Years Of seizure by appellants and the remnents of its 
se Bocebsewere returned to its rounding management. 


2. Every dollar of the $42,000,000 of new savings 


Gepositors new and old, big and small. Among the many benefits 


a. $3,000,000 paid by appellee Equitable for the 
partially restored goodwill of Long Beacn Federal. Without 
the $42,000,000 of new savings deposits the wrecked and 
almost destroyed Long Beach Federal had no goodwill. With 
the new deposits $3,000,000 was paid for goodwill. 

b. Another and separate $3,000,000 of Long Beach 
assets were released for immediate distribution among the 
thousands of savings depositors instead of being impounded 


for 10 years. The 10-year impound of $3,000,000 had been 


required by appellants Federal Home Loan Panl: Board and 
Federal Savings an? Loan Insurance Corporation to indemnify 
them against their liability to the thousands of depositors; 
borrowers and customers of appellee Long Reach Federal for 
said appellants' own wrongs inflicted during their 2 years 
Or Seizure and misinanagement of appellee Long Beach Federal. 
After $42,000,000 of new savings deposits came in to 
Long Beach Federal, appellee Equitable was willing to merge 
won Long Beach and assume such liabilities. Thus the 
; impounded $3,000,000 was released for immediate distribution 
mietead Of being held for 10 years. 
c. About $3,884,000 of income tax savings resulted 
from the $42,000,000 of new savings deposits. Every dollar 
of new deposits created a 12% tax shelter. Under 26 U.S.C. 
§593 appellee Long Beach Federal got a $5,000,000 tax shelter 
for the year 1962 from the $42,000,000 of new savings 
deposits. The new tax shelter helped to protect from taxes 
the more than $5,000,000 settlement of damages received in 
1962 by appellee Long Beach Federal from appellants for their 
wrongful seizure and wrecking of appellee Long Beach Federal. 
trout these, the $42,000,000 of new savings deposits and said 


Benefits, only about $842,000 could have been distributed; with 


the new deposits about $9,500,000 was distributed. 
3, Tt was not "a breach of fiduciary duty" for Long 
Peach Federal to accept the new savings deposits so urgently needed 


to save the association from ruin and extinction. The coca) 


dystribution to all savings depositors new and old, big and small 
Was increased more than ten times by the new depusits. 

The individual distribution to each and every savings 
G@epositor was increased by about four times. $842,000 divided 
among $30,000,000 of savings deposits is about 3%. $9,500,000 
G@ivided among $72,000,000 ($30,000,000 of "ola" deposits plus 
the $42,000,000 of "new" deposits) is 13%. 13% is four times 
greater than 3%. 


4, Appellants claim that the "new" big deposits "diluted" 


mec Old small deposits is false and sham. 

5. Appellants ex post facto forfeitures of the thousands 
new savings depositors statutory and charter rights to equal 
Mid pro rata distribution of the $9,500,000 distribution they 
meetcd 1S illegal, arbitrary and void. It violates the Acts of 
Bongress whicn expressly require equal and pro rata distribution 
@a exact proportion to each savings account balance. 

6. Appellants illegal ex post facto forfeitures were 
promulgated almost a year after the forfeited savings deposits 
Bere made. 

7. Appellants illegal punitive and ex post facto 
forfeitures of thousands of appellees' savings deposits is part 

Of the 20 years of vendetta of appellants against appellees. 

Twice appellants have seized and wrecked appellee 
long Beach Federal (1946-48 and 1960-62). Twice appellants have 
been compelled by court judgments and Congressional Investigations 


tO return the remnants of the wrecked and damaged savings 


association (Long Beach Federal) to exactly the same management 
Meom which they had seized it. 

A third seizure was threatened and prevented only 

Mm a Federal Court injunction. 

8. Appellants smarting under the $5,000,000 of damages 
tiey were compelled to pay appellee Long Beach Federal nave 
Mongfulily and iliegally penalized and forfeited new savings 
G@eposits made witn Long Beach Federal which has survived appellants 
fPyears of ". . .arbitrary and unlawful exercise of power . 

tion of the most reprehensible sort" and "supervision by 
ackmail."" (See page 42-44 hereof for Congressional Investigating 


mmittee use of these terms to describe appellants. ) 


ARGUMSNT 


he 
APPELLANTS! JLLEGAL AND ARBITRARY FORMETYURES 
AND PENALTIES AGAINST THOUSANDS OF SMALL MUTUAL 
SAVINGS DEPOSLTORS VIOLATE ACTS OF CONGRESS. 


Peremore then 30 years it nes Hea settChed law in thite 
Ninth Circuit Court of Appeals (and by the United States Supreme 
Court) that any administrative order or regulation is a nullity if 
mecoul lict with, or contrary to, an Act of Congress. 

There are a multitude of Ninth Circuit cases so holding: 
mye of them are: 

1. Federal Maritime Com'n. v. Anglo-Canedian Shinning 
ee ees o>, (CA. -9, 1964); 

2, Reynolds v. United States, 286 F. 2d 433 (C.A.-9, 
L960 ) ; 

3, Kirk v. United States, 270 F. 2d 110 (C.A,-9, 1959); 


4. Hawke v. Commissioner of Internal Revenue, 109 F. ed 


946 (C.A.-9, 1940); 

5. Commissioner of Internal Revenue v. Van Vorst, 
Mee, 24 677 (C.A.-9, 1932). 

In Federal Maritime Com'n. v. Anglo-Canadian Snivoping 
Co., 335 F. 2a 255 (C.A.-9, 1964) this Court said at page 2588 
" . . regulations of an agency of the 


lmieed States must be issued within the powers 
conferred by Congress. Kirk v. Unitea States, 


Cir., 270 F. 24 110, 118.. FP Sgetcy 
regulations go beyond what Congress has 
authorized, they are void. Utah Power & 
Light Co. v. United States, 243 U. S. 389, 
mer o. Ct. S07, 591, Gl le wa. 7a: 
Dawice vy. Com'r of Int. Rev., 9 Cir., 109 
F, 2d 946, 949," 


In Reynolds v. United States, 286 F. 2d 453 (C.A.-9, 
7960), this Court of Appeals said at page 2: 


"The regulation appellant was convicted 
of violating was not authorized by the statute 
under which it was purportedly issued and was 
therefore invalid. It follows that the con- 
viction of appellant thereunder is without 
legal authority and it must be set aside and 
the judgment reversed." 


ae. Umived! States, 270 F. 2d MlO (@9A.-9, Hono lp 
iis Court said at page 118: 


i . Regulations of a department must 
bemrositca Within the powers conferred by 
Congress and must be addressed to and be 
reasonably adapted to the enforcement of an 
eames Comeress. 


In Hawke v. Commissioner of Internal Revenue, 109 F. ed 
O46 (C.A.-9, 1940) this Court said at page 949: 


"(2] . . . Departmental regulations 
may notinvade the field of legislation, but 
must be confined within the Limits of con- 
gressional enactment. . .. [citing authorities ] 


"Tf the regulations go beyond what 
Congress can authorize or beyond what it 
has authorized, they are void and may be 
disregarded. . . . [citing authorities] 


In Commissioner of Internal Revenue v. Van Vorst, 59 F.ed 
O77 (C.A.-9, 1932) this Court said at page 679: 
Mii] It is well settled that department 


regulations may not invade the field of 
: legislation but must be confined within the 


limits of corpressional enactment. ae 
citing authcrities] . . . A regulation 

bo be walid wast be reasonable and must be 
GCemousvent with lew. 


The United States Supreme Court has also so ruled only 
Seeyear. In Dixon v. United States, 381 U. S. 68, ML. @d. 2d 
Be5 (1965) the Court said at L. ed. 2d page 228: 


15) . «abhiss Court had mede at clear 
that 'The power of an administrative officer 
or board to administer a federal statute and 
Wemerescribe rules and regilations to Une 
end is not the power to make law. . . but 
the power to adopt regulations to carry into 
effect the will of Congress»as expressed by 
the statute. A regulation which does not do 
Palmore bul Oberates to create a rule out of 
Harmony with the statute, is a mere cullity. 
Manhattan General Equl ment Co. v. Commiss! eae 
emery eo, U. S. at 154, 80 i. ed.-at 53u.f. 2°." 


i. See also Miller v. United States, 294 
US 435, 439-440, 79 L ed 977, 980, 981, 55 5 Ct 
HO; Tynch v. Tilden Produce Co. 265 US 315 
320-322, 68 L ed 1034, 1035, 1036, 44 S$ Ct 488." 
The above quoted 1965 language of the United States 
Supreme Court appears in the opinion of the U. S. Trial Judge 


Peirson M. Hall, in 233 F. Supp. 578 (Appx. I-a hereof). In 


-_ thereon Judge Hall says at page 592: 


Wiee2)]. . . tbh is a propesi tisememe!! 
ectablismed in the Law that such regulations 
or rules or other action of the Board cannot 
be contrary to the Statute, or in excess or 
the powers granted by the Spatute. As stated 
by the Supreme Court. . . [quoting the 
above language] 


In Helvering v. Sabine Transp. Co., 318 U. S. 306, G7 
. ed. 773, (1943) the U. S. Supreme Court said at U. S. pege Sl, 


m ed. 770: 

". . . We think the regulations are in 
the. teeth of the unambiguous mandate of the 
statute, are contradictory of its plain terms, 
and amount to an ee” to legislate. They 
cannot prevail . 


Appellants forfeitures cannot prevail unless this 
mourt reverses the five Ninth Circuit Court of Appeals cases above 
maoted, plus the U. 8. Supreme Court decision of May 1965, and 


meso repeals the Act of Congress, part of which reads: 
i - in the event of dissolution 
after conversion, the members or shereholders 
of the association will share on a mutual 
Pacts in the assets of the association in 
exact Eun Sie Mele to their relative share or 
account credits. . (Emphasis addcd 


emer > OC. L4Ok (41); 235 F. Supp. 578 at 592.) 


Conversion of Appellee Long Beach Federal from a Federal 


m a California state association is authorized by Congress with- 
ut any need for consent of Appellants Bank Board et. al. and 
Benout any penalties or forfeitures. 
In June of 1960 the Special Subcommittee On The Home 

an Bank Board, Committee On Government Operations, of the 86th 

Ongress, conducted more than a month's investigation of apoellants|' 
1960 seizure of Long Beach Federal. The Congressional investigat- 
 : committee called before it the Bark Board Chairman, Members, 
General Counsel, Director of Supervision, etc. The Congressional 
Committee's report reads in part at page 8: 
"NATURE OF THE EMERGEICY 


"Did an emergency exist? If it did not, 


the Board's cuse falls to the ground and its 

actions must be characterized as arbitra iry 

and unlawful and of the most reprehensible 

sort. We so characterize the Board's actions. 
there was overwhelming evidence that 

no emergency existed." 


Mm page le: 
"THE CONVERSION ISSUE 


"If there can be said to be an emergency 
which prompted the Board to seize Long Beach 
Federal, it was not related to the financial 
or business affairs of the association but to 
mes desare and plan to convert from a Federal 
to a State-chartered association. This kind 
of emergency, we may note, has no sanction in 
law as a basis for Summary Seiauice, 


"7. Conversion is permitted by a law 
enacted in the 80th Cong., now being Sec. 
5 (i) of the Home Owners Loan Act of 1933 
as amended." [12 U.S.C. §1464 (1) quoted 
above. ] 


At page 14: 


: . by preventing the conversion 


pe the Board Geprived the essociation of 
right created by the (80th) Congress in 
1948 (ioe stat. 1259) .' 


At page 15: 


"Without mincing words, we may say this 
LS 2 whey of regulatory supervision by pack- 
mail. : 


And at page 19: 
a . the Board's action was an 


arbitrary ‘and unlawful exercise of power. 


;.. abies cece Committee report is separately bound as Appendix 
4 hereof ) 


This Court on a prior appeal in this came litigation 


Book judicial notice and knowledge of such Congressional pro- 


pecdings, testimony, and committee report in Feceral Home Taan 


A 


me leg? Beach Wedewal S. & L. AS6'n., 205 P. 2a HOD 
a p. 410 (C.A.-9, 1961) and then held appellants Bank Board, 


Bank Bd 


pee nad violated the Administrative Procedure Act. 


Appellants Bank Board by forfeiting thousands of appelleé 
mae Beach Federal's new savings depositors is continuing its 
jolicies labeled by the Congressional Committee as "an arbitrary 
Ind unlawful exercise of power" and "regulatOry supervision by 


lackmail" 


@) 
See page 4244hereof for discussion of Congressional 
ommittee Investigations and reports of appellants. 


ii 
FEDERAL SAVINGS AND LOAN ASSOCIATT! 
ARE REQUIRED BY CONGRESS TO BE rma." 
ASSOCIATIONS. 


Title 12 U. S. Code §1464% (a) gave the Federal Home Loan 
Bank Board the power to create Federal Savings and Loan Association 


ec reads: 

"(a) In order to provide local mutual 
thrift institutions in which people may invest 
their funds and in order to provide for the 
financing of homes, the Board is authorized, 
uncer such rules end regulations as it may 
Pmescripe, Co provide for the orgamization, 
incorporation, examination, operation, and 
regulation of Associations to be known as 
'Rederal Savings and Loan Assoctiation,! and 
to issue charters therefor, giving primary 
consideration to the best practices of local 
mutual thrift and home - Tinanciug instiluerous 
in the United States." (Emphasis Added) 


Over thirty years ago the then Federal Home Loan Bank 
Board acting under this authority prescribed a form of charter for 
all Federal Savings and Loan Associations throughout the United 
states. 
On July 10, 1937, Long Beach Federal Savings and Loan 
: Association obtained its present charter. It had been organized 
in 1934 under a similar charter. Congress had required that 
Federal Savings and Loan Associations be "mutual" and pursuant to 
: this Congressional requirement, the terms and language of the 
charter prescribed and issued by the then Bank Board to Long Beach 


Federal Savings and Loan Association was and yet remains "mutual". 


It provided in paragraph 9 of the Charter: 
"9. . . . All holders of share accounts 

shall participate equally in dividends pro 

rata to the participation value of their 

sliare accounts; .. . ALl holders of share 

accounts shall be entitled to equal distribution 

of net assets, pro rata to the value of their 

share accounts, in the event of voluntary or 

involuntary liquidation, dissolution, or 

winding up of the association." (Emphasis added) 


All charters of al12¢000 federal Savings and Toan 
Associations, both Charter N and Charter K, yet contain similar 
provisions. 

The U. S. Supreme Court has on several occasions 
wconsidered the nature of the relationship under such charters 
Nbetween a federal savings and loan association and its shareholders 
te Court has held that for all practical purposes, such share- 
“holders have identical rights with depositors in mutual savings 


banks. 


In Society for Sav. vs. Bowers, and the companion case 


Mm First Federal Savings and Loan Association of Warren vs. 


“Bowers, 99 L. ed. 950, 349 U. S. 14%, the Supreme Court was 


GoOnsidering the rights of the State of Ohio to tax the mutual 
Savings banks and the federal savings and loan associations in 
Bhio. The U. S. Supreme Court said at U. S. page L44-145, L. ed. 
page 956: 


"Society for Savings in the City of 
Cleveland and First Federal_Savings and 
Loan Association of Warren, two mutual 
: savings banks having no capital stock or 
shareholders, and located in Ohio, attack 
the validity of an Ohio property tax, 


tle s 
Society for Savings was incorporated 


under Ohio law, and First Federal under the 
Home Owners! Loan Act of 1933, as amended, 48 
Stat 128, 12 USC §§1461 et seq. Nothing turns 
here on the difference in their origins." 


Further at page U. S. 149-150, L. ed. 959 the Supreme Court said: 

ie . The asserted interest of the 
depositors is in the surplus of the bank, 
which is prinrarily a reserve against losses 
and secondarily a repository of undivided 
earnings. So long as the bank remains 
solvent, depositors receive a return on this 
fund only as an element of the interest paid 
Gosuwdewr Veposits. To maintain their 
intangible ownership interest, they must 
meatatain their deposits. If a depositor 
withdraws from the bank, he receives only 
hisedeposits»and interest. If he continues, 
his only chance of getting anything more 
would be in the unlikely event of a solvent 
frquidation, . . .- 


The merger of Long Beach Federal into Equitable was 
because of the $42,000,000 of new deposits, such was a "solvent 


liquidation of Long Beach Federal." It was "conversion by 


merger". 
] im Porter v. Aetna Cas. & S. Co., 8 L. ed. 2d 407, (haee 
the U. S. Supreme Court considered the matter of Federal Savings 
“and Loan deposits. In a separate opinion Mr. Justice Douglas 
Maid at L. ed. pages 410-411: 
"SEPARATE OPINION 
"Mr. Justice Douglas. 
"By the standards announced in the 
earlier decisions share accounts in federal 
savings and loan associations are ‘investments. ' 


See Wisconsin Bankers Asso. v. Robertson, ~- 
App DC --, 294 F. 2d 714. They can be 


withdrawn only after 40 days' notice. The 

owner of a share account is a voting member 

of the association which, as the Court of Appeals 
noted, makes him ‘more nearly comparable to a 
stockholder of a_bank than one of its depositors. 
=- App Dc --, 296 F. 2d 489, 392. Moreover, the 
Home Owners! Loan Act, under which this federal 
association was created, makes clear that its 
purpose is 'to provide local mutual thrift 
institutions in which people mav invest thoir 
tmds.' 22. USC §1464 (a). (Italics added. 

Hts capital* ts in ‘sheres' (12 USC $1464 (b)) 
such as are involved here. The holders of 
savings accounts who apply for a withdrawal of 
funds do not therby become ‘creditors. '<" 


"lL. ‘'Capital' means 'the aggregate of the 
payments on savings accounts,' plus earnings, 
less deductions. See 12 CFR §541.3. ‘Savings 
account,' such as we have here, is 'the 
mem@etary Interest of the holder' in the 
feapital' of the association. Id., $541.4. 

Tne account book evidences ‘the ownership 
GCmmcmeoraccouns and the interest of tne nokder 
thereof in the capital! of the association. 
VEYORR $545.2 (b). 


"2, ‘Holders of savings eccounts for 

which application for withdrawal has been 

made shall remain holders of savings accounts 

until paid and shall not become creditors. ' 

Meeeme 9544.71 (a) par 6.” 

The validity of the mutual charters issued by the 
Federal Home Loan Bank Board to federal savings and loan 
associations has been upheld by the federal appellate courts. 

In Wisconsin Bankers Association v. Rotertson, 

(eyeelco Hed. Susp. 90 (UC-D.c. 1960); 

fen 29" Fed. 2d. 714 (CA-D.C. 1961); 


feveecertiorariudenied 7 L. ed. 20 358; 5681U. S. 9g0) 


The United States District Court said in 19¢ Fed. 


at page 94: 


the regulations and charter changes 


promulgated by the defendants are within 
their statutory authority and are authorized 
emd legal. ... " 


PAE Ue S. Court of Appeals for the District of Columeia 


@ifirmed the District Ccurt and said in 294 Fed. ed at page 717: 


"The mere statement of the regulations 
and charter provisions referred to in the 
preceding paragraph refutes the allegation 
Of illegality with respect to them, marti- 
Gulariy in view of the fact that we hold 
(Mnaetne regulations which défine ‘capital! 
and ‘savings account.' All the challenged 
icemeclOns seem to usm@to be consistent with 
the statute, and to have been validly promul- 
Gave wncreunder. As the District Court so 
ema, cs judgment will not be disturped. ” 


In Huntington v. Nat. Savings Bank, 96 US 388, 24 L. ed 


mm, (1878) the U. S. Supreme Court was deciding the rights ard 


Wiabilities of depositors in a mutual savings bank. The Supreme 


Gourt said at L. ed pages 778-779: 


"isuch interests] . . . can be determined 
only after a careful examination of the 
Gerendant's charter. The Corporation was 
Created by an Act of Congress, 


"The object of the institution was 
declared in the 4th section. By that it was 
enacted that 'The Corporation may receive on 
deposit, for the use and benefit of the 
depositors, all sums of money offered for 
that purpose,' and invest the same in the 
manner therein described. The section then 
added: 'The income or interest of all 
deposits shall be divided among the 
depositors, or their legal representatives, 
according to the terms of interest stipulated. ' 


" ° + 
A corporation created by statute 


can exercise no powers and has no rights except 

Such as are expressly given or necessarily 

implied. . . . But the charter, when conferring 

the power to receive money on deposit, limits 

it to receiving for ‘the use and benefit of 

the depositors,' and directs how it may be 

mivesved. it further declares thht “fhe 

ancome or interest of all deposits shell be 

divided among the depositors or their legal 

eepresentatives,' . . ." (Miiphasis by u. S. 

Sumreme Court. ) 

Until 1933 there were no federal savings and loan 
@esociations. They were created pursuant to the act of Congress 
Passed in June 1943, as sections 5 and 6 of the Homeowners! 
Mect of 1935. (12 U.S.C. 1464 (a)). 

May they were to be mutual associations is démenstrar = 
M@eecie history of this legisletion and the rules and regulations 
meeecoe Federal Home Loan Bank Board thereunder as set forth by 
‘the then General Counsel of the Federal Home Loan Bank Board, 
Horace Russell, in his book "Savings and Loan Associations" 
‘published in 1956. From 1932 to 1938 he was General Counsel of 
‘the Federal Home Loan Bank Board. He is the author of the 
Charters of all Federal Savings and Loan Associations created 
during that period of time [Appellee Long Beach Federal was 


G@reated in 1934]. He was also the author of the Federal Home Loan 


Bank Board regulations creating federal savings and loan 


@eoociations as mutual associations. 


' Chapter 7 of his book is titled "The Federel Savings and 


7 System". In it the former General Counsel for the Bank Board 


‘Says in part at page 61-63: 

? i had become convinced that tha mutuel 
savings banks were the best Gxatiple of thm” 
MicetvuGions ever. developed “anywhere. . .. I 
saw no reason why we could not authorize 
Federal Savings and Loan Associations &nd 
provide the simplest possible form of & mutual 
savings institution and use the same primarily 
Po JOund and economic home finance. 


"It was with this background that the 
iemrsle@tion was drafted in April, 1935, and 
Pome ly semactecd June 15, 1935, as Section 5 
and 6 of Home Owners Loan Act of 1933. 

as In the midst of the utmost pressure 
aseGenceral Counsel of the Federal Home» Leen 
Bank System, . lararced proposed rite 
and regulations, including a charter and by- 
laws, and all of time ssSential forms, vo 
OieanizZze and operate an association. 


Ui 


i . . During the approximately six- 
vieak period Ghac 2 WasoGencral Counselor Sule 
bemo, | Sau with the Board eC all times 16 gas 
hia session, 7.) » “There Ned eee 241 So anetrre.s 
about Federal Savings and Loan Associations, 
Hegeeor wach [| think@were remerred to te. 7 
laid this fifty-page draft on the Board table, 
with a clean copy for each Board member, and 
suggested that it appeared to be our duty to 
proceed with the associations and that there 
might be some criticism from Congress or the 
Administration unless we did proceed promptly. 
About one week later, I brought the question 
up again and the entire program was adopted as 
drafted." (Emphasis added) 


Imeinsermountain Building & Loan Ass'n. v. Gallegosy 
BOF. 2d 972 (CA-9, 1935) (Certiorari denied 80 L. ed. 454, 296 
U. S. 639), our Ninth Circuit Court of Appeals was considering 
the status of various members of a savings and loan association. 


The Court of Appetls said at page 980: 


"It is fundamental that a bullding: and loan 
association may not issue preferred sto2k. In 
oi. Ce L. 550, we fint the following language : 
'The pledge of the assets of a buildings 
association for the retirement of a certain 
class of its stock, in preference to others, is 
SO violative of the elementary reguirenents of 
equality and mutuality as to be absolulely void. '" 


Yet a preference is exactly what appellants are requiring. 
Mm preference of all mutual savings investors in long Beach Federal 
who have less than $10,000 in their respective accounts, or who 
mave not pledged or assigned their accounts for a debt. They are 
meoe preferred over all other mutual savings investors who 
lappened to have, more than $10,000 in their respective accounts, 


mec Have pledged or assigned their accounts as security for @nmy 


Those with less than $10,000 and who have not pledged 
memtemcd tneir accounts, are to receive theim @ulga eherter 
meats, i.¢., their pro rata share in the distribution of earnings, 
Mees, Undivided profits, and reserves. Tney are also to 
Mecive in addition to their own share, the shares and charter 
Gehts of all other mutual savings investors whose accounts exceed 
10,000 each, or who have pledged or assigned their accounts for 
my debt. 

Thus accounts of $10,000 or over, or which are pledged 
Pp assigned, are to forfeit their charter rights to their pro rate 


distribution of the earnings, surplus, undivided profits end 


The use of the word "mutual" in regard to a savit 
g@ssocition compelS equality and pro rata distribution. 


In Pacific Coast Sav. Soc. v. Sturdevant, 165 Cal. G87, 


M915), the California Supreme Court said at page 692: 


m'Tne truth #s that chemedtis Jat lied, in 

; whee very essence of the building assoc tion 
scheme, an agreement between the rin ees of 
every association, in the ligt of whieh 4/1 
CuMer @ereements, “and all rules and by-laws, 
meet be read; and to which they must be 
eon ormed ; and that is the agreement that 
en] burdens shall be equally borme, a6 well 
as all profits equally shared--that the whole 

: emeerpriseysnall be tondueted Gnd the Piiehts 

| ‘Mesouligations of the participents <ia iv 
reall pe adjusted on a basis of strict 
tieuaiity, cauelity, and fairness TS pera 
@eermember, or one set of members to We mead dh 
meee tie Gxpense of others who get ess is 

i mor cO Carry Out that scheme or agretperT, 
i=. . The basis of the distr Toa ion 

in such Cases, is not tae rule of the 
gecocieation expressed in its by-laws, standing 
calerie, but the supreme rule of Sjmel ity ea 
mutuality, end the controlling Inauiry is the 
amednt paid in by the member, not the Gate of 
fren lssue Of his stock nor that Sf aite 
Metcriny Or ol any notice to Wi tmdram. 
(Emphasis added) 


There can be no valid discrimination in favor of “one 
@nd against another mutuel depositor in a mutual Federal savings 
end loan association. 

In Wood v. Hamaguchi, 207 Cal. 79 (1929), the California 
Court was considering the rights and liabilities of stock 
in a California bank. The California Supreme Court said 
a5: 


"  — m@he Constitution knows no distinction 


between persons, and the legislature cannot 
Giscriminate or grant an ifidulgtnce to che 
Mien sis not. atcordéd to another. .Bvery 
@eeneral jaw must heve a untform oneration; 
taat is to say, it must openateseoual ly on 
ell persons arid upon all things uwoon which 
ie @etlseat all. 


“Where, under the Constitution, .. Lew 
msl impose some indeterminave Tie@pility whon 
geciess of persons, .@s, for sexamphe stocz- 
Pelitiers of a corvoraviion, it most impose ‘hic 
immeotlity, at whabever rate it may be mired, 
Ween all alike, and cannot ememot ome any 
mere Goan it can exempt all; mor can it 
aeceaci 2 lower rete of liability to the 
Sbeckmolders of one @orporetion jnen it dees 
wer cone Stockholders of another. '” 


eiT. 
ANY UNRQUAL LTSTRIBUTION AMONG MUTUAL SAVINGS 
DEPOSITORS PREFERRING ONK_AND EXCLUDING OTHERS, 


VIOLATES THE ACT OF CONGRESS AND IS VOID. 


By 12 U. S. C. 1464 (a), Congress reguired all Federal 
Savings and loan associations to be mutual. Equality is the 
Bssence of every mutual association. The moment one group of 
Gepositors is favored and all others are excluded, the association 
Ms no longer a mutual association. 

Defendant Bank Board "approves" distribution only to 
ieng Beach Federal depositors whose accounts are under $10,000 
Bach and which are unassigned and unpledged. The Board excludes 
811 other depositors. This requires an unequal and preferential 

distribution. 

The depositors preferred by the Board take all. Tney 


excluded by the Board. The excluded depositors take nothing. 


take their own equal share plus the shares of the depositors 


Such preference destroys equality and mutuality. 

Defendant Bank Board claims its power to take the 
property of one group of depositors and give it to anotner flows 
from Bank Board regulation 12 C. F. R. 546.4 which reads in part: 


‘ "8546.4 Voluntery dissolution. 


i .9. If it@appears to the Béardernae 
dissolution is advisable and that the pian of 
: @issolution submitted is in the interest of all 
concerned, the Board will approve the plan; if 
) the plan submitted appears to be inadvisable, 


the Board will either make recormenditions to 


the association concerning the plan or dis- 
approve it. 


wu. S. C. 1464 (a) gives the Board power to prescribe retuletions 
| But such power does not extend to repealing the Act of 
W@ongress. 
Congress says Federal savings associations must bs 
Wmotual with all depositors sharing equally. The Board says Long 
Seach Federal depositors must be unequal, with those the Board 
Bavors taking all and those the Board dislikes taking nothing. 
ings the Board violates and repeals the Act of Conmpmeee: 
Mm this regulation is valid the Board and not the Act of Congress 
meetdes whether any Federal savings and loan is, or is not, a 
‘Mutual association. 

There are over 2,000 Federal savings and loan associa- 
eons with many billions of assets. The Board may today permit 
Mee association in Chicago to remain a mutual with ell depositors 
fSaring equally. Tomorrow the Board may order another association 
Me New York to distribute its assets only to savings accounts of 
$100 or $10, or less. 

If the Board can thus pick and choose which mutual 
Savings depositors share in their Association's assets and which 
lose everything, the whims of the Board are substituted for the 
Act of Congress and the United States Constitution. 

The individual ownership of every savings depositor 
in the assets of his mutual Federal savings association will then 


“depend, not upon the Association's charter or Act of Congress, but 


upon tae ceprice and pleasure of the Board. 

This is demonstrated in our Long Beach lederal case. 
| From July 1962 to April 1963 the Board insisted that only Long 
Beach depositors whose accounts were over $100, 020 Cach must lose 
their share of the Long Beach Federal surplus [253 F. Supp. 578 at 
1585) [Pls. Exh. 21-41 page 6]. 
Winer the Association refused to wield % this*unlevil 
kaction the Board required all accounts over $19,000 each to 
ose their charter rights and also discriminated arcainst all 
Mees accounts pledged or assigned, regardless of size. 
See Section I page 39-44 hereof for decisionsof this 
surt holding regulations are void if in conflict with Acts of 


ogress. 


IV. 
ANY PREFERENCE: OF ONE CLASS OF SAVINGS DEPOSTT 


— 


(SHAREHOLDERS) OVER ANOTHER MUST BR PLATINLY 


STATED IN THR PASSBOOKS GIVEN TO THE SHARMHOLDER 


The Bank Boar has for many years required by regulations 
moected by the Board, having the force and effect of law, that 
many preference of any one group or class of savings investors 
mor any other group or class in the same institution, must be 
Clearly set forth "in easily read type" so that all savings 
Paovestors may know, at the time they make their investment, which 
mec the classes to be preferred or discriminated against, and the 
eee wextent, and type of such preference or discrimination. 

Code of Federal Regulations, Title 12, Section 563.3 
Beads in part: 


"§563.3 . . . Every share, membership, or 
G@eposit certiiicate, passbook, orwother instrament 
evidencing a withdrawable investment hereafter 
issued by an insured institution, which pays 
ee proposes to pay a different rate of dividends 
Or imberest upon different classes of Shares or 
Securities, which prefers,.or provoses towpreren. 
either as to time or amount of participation in 
earnings or assets (except by way of a bonus 
plan), any one or more classes of shares or 
Securities, .. . must, unless the Corporacion 
specifically permits omission of one or more 
Guecuch recitals, include in itsmorovise ons 
and display in easily read type, a full and 
understandable statement of the metnod. . 
GpmthercGivyidend provisions, or o0th, under 
which the institution opverates, and tne charre 
or charges, if any, for the privilege of becoming, 
remaining, or ceasing to be a saver or investor 


in the institution.” (Emphasis added). 


Certainly if savings accounts of less than $10, euch, 
Which are not pledged or assigned, are to receive more of the 
Mssociation's surplus than other accounts of more than $10,000 
mach, or which are pledged or assigned, and are to rec@ive none of 


the surplus, thereby a preference is created. 
Such preference to be valid must have been "displayed 
in easily read type” (12 C. F. R. 563.3) in the passbooks of the 
Savings investors against whom such preference of about $2,500,000 
Meo De inflicted. This was never done. It could not be dofie 
Because the Bank Board did not attempt such preference until long 
mecver ai] the thousands of savings passbooks affected had been 
Mesued and the money deposited. Tne regulation was never repealed 
me amended. It was simply ignored. : 
These regulations have the force and erfect of law and 
are binding upon the Bank Board as well as all savings depositors 
mer insured savings associations, state and federal. 
iigeoervice v. Dulles, 354°U. S. 369, 1beved. Ges, 
ms. Supreme Court - 1957, the Secretary of State ignored his 


Own regulations anddischarged an officer of the State Department 


Men Violation of said regulations. The U. S. Supreme Court 
reversed and said at U. S. page 388, L. Ed. page 1/18: 


" , . . the Secretary was not obligated to impose 
upon himself these more rigorous substantive and 
; procedural standards, neither was he prohibited 


See pege 75-76 hereof for details of how appellants 
Own employees issued thousands of such passbooks to Long Peacn 
Federal depositors for years during the 2 seizures 1946-4 and 


960-62 


from doing so, as we have already held, and 
having done so he could not, so long as the 
Regulations remained unchanged, proceed with- 
out regard to them. _ pp, sroaned aah 


Q 


In United Stakes v7. Shaughnessy, 347 U. S. 260, 98 L, =a 


U. S. Supreme Cour: ~- 1953, the Attorney General of the 


2: 
_ oe 


Mmited States made an o:-der for deportation of an alien in viola- 
menor fis own regulations. The U. S. Supreme Court reversed and 
id at U. S. page 267, L. ed. page 686: 


" . « . In-short, as long as the regulations 
remain operative, the Attorney General denies 
Ihifiself the right to sidestep the Board or 
dictate its decision in any manner.” 


V. 
APPELLANTS SWORE TO CONGRESS THAT ATL SAVINGS 
DEPOSITORS BIG AND SMATI,, OTD AND NIN! ARE 


TREATED ALIKE 


. On May 7th, 1963, Appellant Bank Board) Chairman and 4@ll 
members of the appellant Board together with their legal counsel 


Were again before the Congressional Committee. Board's then 


Chairman McMurray testified: 


7 afr. Wirson, Mr. Chairman, thank you. 

‘Mr. MeMurray, is there a financial limit of any sort on the size of 
an account that would be accepted by the Federal Savings and Loan 
Association? 

“Mr. McMcrrar. No, sir. 


“Mr. Wirsoyx. If a customer, for example, deposited $100,000 with 
a Federal savings and loan asgociation. he would be entitled to the 
same dividends, rate of interest, any other benefits as the hundred- 
dollar depositor ? 

“Mr. McMtcrrvy. Yes. sir. Of course there might be problems. 
Some institutions, I know. themzelves. limit the size or the conditions 
under which they would accept it becanse. if it is a small institution, 
a sudden withdrawal of a sizable account conld create some problems 
for it. 

“Mr. Winsoy. This would be a policy of the association? 

‘Mr. MeMutmey. That is correct. 

‘Mr. Winson. The only ditference, then, really, between the large 
depositor and the small depositor, the one under $10,000, would be that 
the large depositor doesn’t have insurance above the £10.900? 

'Mr. McMtnrvy. That is correct. He would have, in effect. only 
10 percent of his account insured. Although, as [ pointed out, usa 
practical matter, up to now anyway, we have, in effect. taken care 
of all the accounts, no matter what the size. 

“Mr. Wirsox. Can the Home Loan Bank Board require different 
treatment for different size depositors in an association! 

‘ir. MicMIcresy. Not that I know of. sir. 

“Mr. Wirsox~. You cannot tell them to treat those who are insured 
or those who are considered smali depositors any different from those 
who are large depositors? 

"Mir. McMcerrvy. No, sir. They are treated exactly the same. 

tt 


*Mr. Wirsox. I am interested. We have a well-known case in 
southern California that has come to my attention on many oveasions. 
That isthe Long Beach Federal Savings and Loan eaze. 

‘Mr. McMcrrary. Yes. sir, lam very faiailiar with it, sir.” 


ers. Exh. “2e" pas. 30-51) 


Bank Board Chairman Mcifurray also testified on Ja@tuary 


Ou, 1963, before a different Committee of Congress. Tha Independ- 


@nt Offices Appropriations for 1964, Hearings Before a Subcommitte 
mm: The Committee on Appropriations, House of Representatives, 


meeoby-hignth Congress, Government Printing Office's printed 
@ranscript cover page and pages 245, 247, 250 and 251 ([3R-1293- 
Me07(Exh. A)]. 
Bank Board Chairman licMurrey, at that time testified 

mn part at page 250 and 251: 

"Mr. Thomas. Your Federals are all mutuals? 

"Mr. McMurray. Yes, sir. 

" 

"Mr. Thomas. 


"Tf you were to dissolve the System tommorrow, 
where do the assets go? 


"Mr. McMurray. To whorn would they go? 


"Mr. Thomas. Yes. 


"Mr. McMurray. In a mutual association to 
the shareholders. 


' 


"Mp, Thomas. Each individual depositor would 
Siekesii them? 


"Mr, McMurray. Yes, sir. 


"Me. Thomas. How would you divide that profit? 
Ts there any profit stored up or is it a paper jopareye dic” 


"Mr, McMurray. There are also reserves, Sir. 


"Mp, Thomas. How do you figure out the 
reserves? Here is a man who has been a2 depositor 
say of a thousand dollars for 10 years. One hes been 
a depositor for 20 years or a thousand dollars. One 
is a depositor of the same amount of money for 


@ year. Would you figure it out on the basis of 
time? How would that distribution be made? 


"Mr, McMurray. Actually, the way you would 
have to figure it out is every shareholder is 
equal to each other in terms of the share that 
they have of the reserves. 


"Me. Thomas. That is the point. What share 
of the reserves does that individual have? He has 
been in the System with the same amount of money, 
lO years, 2O years, and 1 year. 


"Mr. McMurvay. It would be the same. The 
idea is these mutual associations will live 
momevyer ang they serve a perpétuad need in -the 
community. Titis, of course, raises Some Questions 
about the conversion from a mutual to a stock 
essociation where the present sharenoldérs “divyy’ 
ime Surplus and the past shareholders do mot, Tmat 
is why some people I have heard argue against the 
Mmient Of ASsocialions GO convert imito Stock compamses 
because someone gets something for free." (mnphasis 
added.) [3R 1290-1291] 


(But Congress said they must all share alike 12 U. S. C. 
1464 (i) quoted on page 42 __ hereof.) 

This and other similar testimony by the same Bank Board 
jhairman, before other Congressional Conmittees provoked the 
comment by the U. S, Trial Court in its opinion, 233..F, (Stpp. S7e 
(Appx. I-a hereof) at page 599, footnote 4: 


"Throughout the merger negotiations and since 
these suits were filed, the position of the Bank 
Board is precisely contrary to the public statements 
of Professor McMurray as Chairman of the Board (now 
resigned) which reflected an almost trapezical 
agility to shift, depending on whether or not he 
was talking to a Congressional Committee, to the 
public, or to Long Beach Federal. Profeeecor 
McMurray testified that all Federal mutual depositors 
share alike on dissolution, whether they have been 
in the system one year, ten years, or 20 years, 
when he appeared before the House Committee on 

Appropriations on January 24, 1963. And on May 7, 


1963, he testified before the House Coraittee on 

Banking and Currency that all depositors in Federal 

mutuals were treated alike, whether $109.00 or 

$100,000.00, and whether pledged or not; and in 

a& public speech in New Orleans on March 2, 1964, 

he again emphasized the necessity for equality of 

treatment in Federal mutuals." tile 

At the very time of such testimony, about $19,000,000 of 
ong Beach Federal's savings deposits were being partially for- 
Meited and penalized by appellants. 

In May 1963, the Poard was directed to report in writing 
to the Congressional Committee what it was doing about the Long 
Beach - Equitable merger. [Pls. Exh. "22" pg. 38] 

Only then did the Bank Board agree that Article VII of 
mee merger agreement could include the language: 

"!This Agreement is not intended to prohibit 

any shareholder member of Long Beach from taking 

Spervepriate action to exercise such rit@nts, if 

amy, which he may have to contest the merits or 

welecity Of the plan of dissolwtion of Long Beach, 

Gi any wart thereof, incorperaved Nerem. 

From July of 1962 until April of 1963 the Bank Board 
sought to exclude only savings deposits that exceeded $100,000 
@ych. No effort was made to forfeit the surplus of those under 
$100, 000 or those who pledged or assigned their savings accounts. 
[Pls. Exh. 21-41 pg. 6]. But when Long Beach Federal refused to 
Violate its charter and the Settlement Agreement wnich both require 
edual and pro rata distribution of surplus in proportion to the 
balances of all savings accounts regardless of size, the Bank 
Board leveled its blunder-buss. It aimed at the mass of 30,000 


-_ of 60,000 innocent savings depositors. It forfeited all 


we 


Mecounts over $10, 000 to the extent they exceeded $10,000 per 
@ccount. Jt also forfeited all accounts regardless of size pledged 
me assigned to secure any debt. 

When Long Beach Federal's founding management and thi 
maereholders' Protective Comittee yet refused to sell out one 
group of shareholders to save others, appellant Bank Poard fired 
mes Gouble barreled blunderbuss. It well knew that the random 
end scattering blasts would strike some and miss others; would 
wipe out $500 and $1,000 savings account holders and transfer 
their shares of Long Peach Federal's surplus to the up to $10,000 
and multiple account holders. 

When the Bank Board pulled the trigger it had before it 
the individual savings records of every savings depositor who 
Red pledged or assigned his savings account. It also had before 
it the individual savings records of every savings account of 
$10,000 or more. [Pls. Exh. 21-62A page 4+] If there were any 
Mpickpockets" among these thousands of innocent savings depositors 
the Bank Board could every easily have singled them out. [Pls. 
Exh. 21-620 pg. 4] 

Long Beach Federal repeatedly had offered to deposit in 
court the share of Long Beach Federal's surplus belonging to 
anyone or more savings depositors which tne Bank Board named and 
accused of any fraud, wrong, or violation of law. [Pls. Exh. el- 
m5 pg. 4} 

This appellant Bank Board repeatedly refused to do. It 


well knew there was no wrong done and no law violated. Hence no 


eee ee 


Se ee ee ee 


-- 


findings, or even accusations, of any wrong or crime were made by 
appellants. 

50, instead of letting Long Beach Federal or its share- 
holders go to court on the 5! accounts of over $100,000 each the 
Bank Board deliberately and knowingly fired its blunderbuss into 
mae Crowd to maim and forfeit, to confuse and stampede. Perhaps 
another run could be started as in 1946 and in 1960. 

But the Bank Roard again misjudged the Long Beach savings 
depositors. They had rallied after the 19/6 seizure and the 
$10,000,000 run and again after the 1960 seizure and its 
$69,000,000 run. 

ieye had seen both "State and Federal Courts held joim 
Bessions in their seized savings association in 1962 to oust the 
Bank Board's "Supervisory Representatives in Charge". Congress 
mes 2150 Quick to answer their cries for help.. 

The Long Beach shareholders refused to victimize each 
Other. Those left standing refused to take the forfeited shares 
of their fellow depositors laid low by the Bank Board's blunder- 
buss. Instead they united and voted 99.4% to complete the merger 
and then go to court for distribution of the $9,500,000 : avail- 
able from the merger. [Pls. Exh. 12/9/63-6 pg. 3; 12/9/63-8 & 
7-A-4-5] The entire surplus was put in court for the court #6 
divide equally and pro rata or as the court might decide. And the 


Long Beach depositors knew it might take another ¢O years more On 


1963 prices of Equitable stock. 


@ourt litigation to "do it again", 

But this time trial court justice was swift. Orders to 

Show Cause were issued in 1963 by both State and Federal Courts 
igo the Bank Board [(5R 119-124]. The Federal Court also required 
@ copy of the class action complaint to be mailed to all shzere- 
folders and to be published in local daily and other newspapers. 
‘{1R 122-126 & 3R 297-299; 2R 154-170 & 3R 350-406; 3R 180-21 & 
‘SR 298-311]. Any savings's depositor who wanted to take for nimself 

Some other depositors pro rata share, as the Bank Poard ordered, 
med every opportunity to do so. 

None did. Only one appeared and claimed (for less than 

B200) but he later dropped out. [233 F. Supp. 578 at 591) 

Now the Bank Board again faces the same Federal Appellate 

Court it has faced since 1946. The same court it told in 1960 
thet "current conditions" were to govern the life or death of 

the then seized Federal savings association. "Current conditions" 
"in 1960 were a solvent, prosperous and growing savings association 
‘(Appellee Long Beach Federal) with $96,000,000 in assets and not 
in debt to anyone when scized in April 1962. By September 1962, 

4 months later, the seized Association had lost $69,000,000 (over 
'70%) of its savings deposits in a run of withdrawals end wes 
alleged to owe a $47,000,000 demand debt to Federal Savings end 

Moan Insurance Corporation, the alter ego of the seizing Bank 

Board. 

With only $28,000,000 of savings deposits left and 
$47, 000, 000 in debt, the Association's doom appeared to be certain. 
4 


Bee meither the United 3tates District Court nor this Unité 


Sgates Court of Appeals for the Ninth Circuit would permit such 


injustice. The Trial Court said in Long Peach Federal v. Federal 
Home Loan Bank Board, 159 F. Supp. 589, (1961) at pages 603-601: 


) 


" . »- « While the Supervisory Representative has 


been in charge and possession of the Association, 
deposits of the Association were withdrawn in the 
sum of approximately 60 million dollars between 
April 22, 1960, when its deposits were approximately 
95 million dollars, and July 31, 1960, when its 
deposits had dropped to approximately 35 million. 
To limit the hearing to whether or not grounds 
mourrentiy' exist for the e@ppointment of a 
conservator would make a dead letter of the pro- 
Yasions of Section 503 (d) (1) of the Mowsing wict 
of 1954 relating to the appointment of a conserva- 
tor, and would press dangerously close to a deniel 
of due process. April 22, 1960 was the last date 
the Association had possession and control of their 
property and records, and the last it or its 
management can be held responsible for any of the 
omnes CHiarced in either Order No. 15,5/2 or Order 
No. 13,440. Neither it nor its officers can be 
femoeresponsible for what the Stpervisere  neprc- 
Semeavive iti Charge, a@eting under tre @é@ntrol of 
the accusing Roard during that period, has done 
Sce. 


"To hold that only the current condition of 
the affairs of the Association can be inquired 
into under Order No. 13,440 without examining 
whether grounds existed for the appointment of a 
conservator on April 19, 1960, would be similar to 
executing a judgment on the filing of a complaint, 
em@aethen limiting the trial to whether or not the 
defendant had any property at the time of trial. 
its like trying to 'unring abell'. The 
illustration may seem harsh, but it is apposite, 
and illustrates the unsoundness of Respondents' 
objection above-mentioned, not only as being: 
contrary to the Act, but fraught, as well, with 
violation of due process." 


nd this United States Court of Appeals for the Ninth Circuit 


Saka 


in federal Home Loan Rank Board vs. Long Beach Federal, 


403, (1961) at page 411: 
" . . . (2) since the Association's ousted 

management cannot be held responsible for 

what the supervisory representative in charre 

mas Cone Since the seizure” on April 22, 960, 

the question of whether a conservator should 

be appointed, which is the prime issue in the 

administrative proceedings under Resolution 

) No. 13,440, is to be determined with reference 

, te the facts as they existed prior to the 

) seizure effectuated on April 22, 1960, when 

; the supervisory representative in charge took 

) possession and control of the premises, assets 
and property of the Association." 


The Congressional Investigating Committee found as to 


ee Gameges inflicted by appellants in the first six weeks of the 


two year 1960-1962 seizure of appellee: 


". . . All parties understood that the 
Ppeommemens Ol a conservator orf receiver’ is 
* Grastic and extraordinary action, to be 
Mecdeonly as a jast resort. Obviously they 
imew that the mere fact of the appointment, 
when announced, and by the manner and wording 
of the announcement, creates uncertainty and 
panic among depositors. Inevitably there is 
em ium’ on the association, millioms of doliems 
in deposits are hastily withdrawn, assets are 
Gepleted. 


"The Board anticipated the 'run' on Long 
Beach Federal and prepared for it by arranging 
for a loan of $40 million from the Insurance 
Corporation at 4 percent interest. Thus, Long 
Beach Federal was put in debt to the Insurance 
Corporation for that huge amount to handle a 
situation created not by its own managerial 
decision but by the seizure action of the 
Board, Chairman Robertson said it was only 
'prudent! to anticipate and plan for the run. 


"Me local association suffers rather than 
improves under the management of a Federal 
. official who is a stranger to the community, 
who has but a temporary and transient and 


punitive=-type connection with the loeal 
association, and who has no incentive cr 
instructions to build up the association's 
business. In fact, the supervisory repre= 
sentative conducts a holding operation 
‘pending' -= to use the Board's phrase in 
mes recent order “= ‘further dispositticm of 
Seid associationsmd its affains: ' 

! 


"(9) A better explanation of the summary 
seizure action was the RBoard's unwillingness 
to permit Long Beach Federal to convert from 
a Federal to a State-chartered association, 
wech cOnversion is permitted by lave ‘The 
Seizure order came on the heelseof an a@pplicattion 
by Long Beach Federal to the California State 
authorities for conversion and a subsedauent 
examination by State examiners, which was 
mieerripeed by the scazure action. 


"(10) The Board contemplated, when it 
Gieeeted Che seizure; that there would bea 
Meum on the association by depositors, and 
it arranged in advance for a $30 million loan 
iy une Insurance Corporation wo the association. 
At the time of the hearings, 6 weeks after 
seizure action, approximately $37 million had 
been withdrawn from the $96 million association. 


"(1) The Board should restore forthwith 
Long Beach Federal to its former management. 


"(4) In effecting the return of Long Beach 

Federal to its former management, the Board 
should utilize the financial and credit re- 
sources of the Federal Savings and Loan 
Insurance Corporation and the Federal Home 
ifosnme em. of San Francisco to emable the 
association to repair the damage done by the 

T 

i 


seizure and to regain itS previous business 
position." (Hmphasis added). 


he full 25 page committee report is separately bound as Appendix 
wTT hereof. 


The $30,000,000 loan of 1960 grew to $47,000,000 and th 
$55,000,000 run grew to $69,000,000 of withdrawals by 1962. 4/ 

Can there be any doubt of the desperate need of Long, Beach 
Federal in 1962 for the tens of millions of dollars of new savings 
deposits it so urgently sought from every possible source? 
Appellee Long Beach Federal ran daily full page ads in local and 
@erer newspapers. Jt also broadcast over television, radio, etc., 
Seeking millions in new savings deposits in every way. (Copies of 
Such ads are plaintiff's exhibit 12 B) Yet, appellants would for- 
feit and penalize these new depositors. 

A Bank Board capable of these injustices could be expected 
to label as "pickpockets" and try to forfeit those new savings 
depositors who came to the aid of Long Peach Federal in April 1962 


Ween it sorely needed tens of millions of dollars of new deposits 


to recover from the $69,000,000 run and seizure of 1960-1962. 


j From First Report of Special Home Loan Bank Board 
Gommittee on its investigation of Federal Home Loan Bank Board 
seizure of Long Beach Federal Savings and Loan Association. 


re tbl hereof. 


Appellants counsel at TR-12e2 referred to the new savings 
depositors as "pickpockets", He later withdrew such epithet, but 
it discloses the attitude of appellants and their counsel. 

In Farmers v. United Electrical, etc., 211 F. 2d 36 (CA- 
Bo, 1953), [Cert. Denied 347 U.S. 943, 98 L.ed. 1091], the N.L.R.B. 
denied all members of a labor union all their rights under the 
Iabor Act, Such denial was solely because the Union's officers had 
Not complied with a Poard order. The D.C. Court of Appeals said 


at page 39: 

" , eTo impose this penalty upon the great 
mass of innocent union members is as reckless as 
firing a shotgun into a crowd of people in an , 
attempt to stop one who is picking their pockets. 


Vile 
PIEDGING A SAVINGS ACCOUNT TO SECURE A LOAN IS NO 
CRIME OR WRONG. IT CANNOT RE USED AS AM EXCUSE TO 


FORFEIT ANY PART OF THE PLEDGRD SAVINGS ACCOUNT. 


The power of the Bank Board to prevent fraud, crime or 
Me@olation of any law or regulation, is unquestioned. But neither 
Praud, crime, or any wrong is here involved in any way. Fraud or 
Grime are never presumed. They must be specifically alleged and 
proved. None of appellant Bank Board's forfeiture ongene 227 
contain any findings (or even accusations) of any fraud or sie 
Nor was any proof thereof offered to the trial court. Instead 
forfeitures were inflicted by appellants mere fiat or whim. 

Tt is not fraud or a crime to pledge or assign a savings 


account in a Federal savings and loan association. No puolished 


pledging or assigning. On the contrary, pledging or assigning 


regulation or ruling of the Board places any penalty upon so 
are specifically authorized. For about 30 years Long Beach 
: 
: 


Rederal's Pecan 2! nas read: 


"13, Toans and investments.--The association 
may make loans to holders of share accounts on the 
sole security of their share accounts. TO See ure 
such loans the association shall obtain a lien 


a 


35/ Appellants! Orders are Plaintiff's Exhibit 3-D-4 


and 3-D-5. : 
36/ See section VI-A, page 77_ hereof entitled — 
“Appellants Made No Findings Of Any Fraud, Crime or Wrongdoing 


By Anyone". > sell 
oy 26 aid Charter is Plaintiff's Exo 9? 


upen, or a pledge of, the share accoulrt. . ." 
This Charter form was drawn by the Bank Boerd ard issued to Long 
Beach Federal on April 13, 1957. It has never since heer changed . 

Many Bank Board regulations provide how a savings 
@ecount is to be pledged or assigned. Examples arc: 

fe Corer. 545.7 reads in pert: 

"$545.7 Loans on savings accounts. 


"Any Federal association may make loans on 
the security of its savings»accounts, whether or 
met tae borrower is» the owner of Such aecount: 
Provided, That the association obtains a lien upon, 


or @ pledge of such savings account as security 
@aercror. .. ." (iwphasis added | 


The form of savings passbook issued to every sevlmge 
Gepositor is determined by appellant Rank Board. 12 C.F.R. 545.2 
Meeds in part: 


"§ 545.2 Evidence of ownership. 


"(b) Account books and certificates. A 
Federal association that has Charter @ or Charver 
K (rev.) shall issue to each holder of its savings 
accounts an account book, or a separate certifi- 
cate, evidencing the ownership of the account and 
the interest of the holder thereof in the capital 
of such Federal association; except as hereinarter 
provided, each such certificate shall be in form 
prescribed by the Board. (Tne Board has prescribed 
for use by all Federal associations that heve 
Charter K, forms of certificates evidencing the 
ownership of savings share accounts, shorct-tern 
savings share accounts, and investment share 
accounts; and nas prescribed for use by all Fed- 
eral associations that have Charter N or Cnarver 
K (rev.) forms of certificates evidencing owner- 
ship of savings accounts. Tllustrative copves of 
these forms may be obtained from the rederal Home 
Loan Bank Board, Washington, D. C., or from any 


ee. 


Federal home loan bank. ) 


"(c) Ownership of record. A Federal 
association may treat the holder of record of 

a savings account as the owner for all purposes 
without being affected by any notice to the 
contrary unless such Federal association has 
acknowledged in writing notice of a pledge 

of such savings account. , .. ([Gimphests added) 


"(d) Duplicate account books and certificatas. 
Upon filing with a Federal association by the holder 
Of record as shown by the books of the association, 
or by his legal representative, of an afMidavwit to 
teemci mec! tat tae certificeim or accoums boo- 
evidencing his savings account with the essoclation 
itaie been lost or destroyed, and tig much eerti ys — 
@eaue or account book has not been .pbetged or 
oeewenea in whole or in pani, such Mederal associa- 
been shall issue a new eertifieate or account Dpook 
evidencing such savings account in the name of the 
holder of record: "(Emphasis added ] 


Sob.9 reads in pert: 


mw ee Se 


"An ‘account of an insured member’ is the 
total amount credited .. . to any member in 
withdrawable or repurchasable accounts, whether 


ee a 


or not such accounts are subject to any pledge, 
er és Emphasis added 


Every passbook issued to Long Beach Idderal's 69,000 


. : | 58 
@epositors contains a blank form for suede tees 


This form was supplied by eppellant Bank Board to 
Mong Beach lederal for its use. 
Thousands of these passbooks were issued in this exact 


morm to Long Beach Federal depositors by appellant Bank Roard's 


mee ee ee ee 


38/ 


Suem form is: 
"TRANSFER OF SHARE ACCOUNT AND MEMBERSHIP 


"For value received the undersigned hereby 
Selic passig@0s and transfers to 
the share account represented by the within certifi- 
cate of LONG BEACH FEDERAL SAVINGS AND LOAN ASSOCIATION 
and does hereby irrevocably constitute and appoint the 
officers of said association to transfer said share 
account on the books of said association. 


"This day of ae 


"Signature* 


"In the presence of: 


"The undersigned is the transferee of the share 
- account represented by the within certificate and 
has executed application for membership and signature 
eared, 


"Signature * 


"Transfer entered of record ch 


"TONG BEACH FEDERAL SAVINGS AID LOAN ASSOCTATION 


"By 
a RS 


"yNote: Co-tenants (with right of survivorship) 
are one member as a partnership is one member. One 
| signature is binding. 


(Plaintiffs Exhibit 16) 


gyn employees. 

Supervisory Representatives in Charge Ault and Stone 
Beized Long Beach Federal and operated it for t¥o years (1960 to 
1962). Conservator Ammann seized Long Beach Federal and operated 
it for another two years (1946 to 1948). All tree (Ault, Stone 
@nd Amann) for said four years took millions o.” dollars of 
Savings depositors! money from thousands of savings depositors and 
issued to Chem this identical form of passbook containing this 
exact form for assignment. 


Many of these regulations have existed 20-25 or 30 years 


All were effective in 1962 when these savings accounts were 
Pledged or assigned. Even today (1966) four years later, all 


these regulations remain unchanged and fully effective. 
Yet appellant Federal Home Loan Bank Board by its 


forfeiture seeks to forfeit all pledged or assigned savings 


accounts regardless of size or duration. 


ViFsé . 
APPELLANTS MADE NO FINDINGS OF ANY FRAUD, 


CRIME, OR WRONGDOING BY _ANvonT 22-/ 

Appellant Bank Board has made 3 board orders on the 
Hong Beach ee Saieab is merger. They are omérs Wo. 17177, 
FPSLIC-1593 and No. 17374. These orders comprise about 9 pages 
mi single space, small type. They were made in June and September | 
1963. 

Thousands of pages of photocopies of savings accounts 
records were made by Long Beach Federal and sent appellant Rank 
Board. Hundreds of letters were exchanged between Board and 
Hong Beach Federal. [Plaintiff's Exhibit "21", Defendant's 
Beohibit "c".] 

Many conferences between Board members and Long Beach 
Meeeral officers lasted three consecutive days. 

In 1963 Congress demanded and the Board gave reports 
M? this long delay. [Plaintiff's Exhibit "22", pgs. 38-44. ] 

Tne Board took over a year considering the matter. (May 1962 to 
June 1963.) 
Yet no fraud, no wrong, no violation of any law or 


regulation is anywhere found or stated in any Bank Board order 


Ae also section IX, page 97_ hereof entitled 
“~Ihatever May Be The Power Of The Board Based Upon Findings Of. 
Fact It Cannot Forfeit Plaintiff's Savings Deposits By Mere Edict 
Or Fiat Issued After The Deposits Were Made". 

Pllaimcirt's Exmibit 3=D-4 andeS: 


@m this merger. 

Instead the Board simply forfeits the Charter rights of 
@il pledged or assigned savings accounts to share in the 
@ssociation's surplus. This forfeiture is regardless of size 
@p the savings account. It wipes out the $1.00 accounts 4s well 
as the $100,000 or larger accounts. 

The Bank Board pretends to "protect the small deposi- 


gor". 


But, of the about 1,899 savings accounts forfeited oy 
appellant Board: 
fey) Over 300 or 17% are $500 or under each; 
(b) Over 1,520 or 80% are $11,000 or under 
each; and 
(c) Only 54 or 3% are $100,00 or over each. 
[Paeintie?'s Benipit "15": Dieser 
Court Opinion 235 F. Supp. 573 at qaiee 5ooi 
The Board actually takes away the share of the poor 
Beviugs depositor who must pledge or assign his savings account 
@ea gives it to the more fortunate depositor whose account 
@Memains unpledged. 
By the Board's forfeiture orders, unpledged savings 
@ecounts up to $10,000 each take their own full share of the 
Mesociation's surplus; they also take the shares of all pledged 
Or assigned accounts. Thus the small depositor who must pledge 
Or assign his savings account to secure his debts loses his share 


the surplus. It is taken from him and given to other more 


fortunate savings depositors who do not need to give security in 


erder to borrow. The small depositors only crime is that he 


re) Ull * he 


gave his savings account as security for his debt. For this his 
share of the Association's surplus is taken from him and given to 
Others -- others who may have borrowed more than he did but who 


Sid not pledge or assign their savings accounts as security. 
The unfairness of this arbitrary discrimination is 
emphasized by the fact that several savings accounts of $10,000 
Pach are often held by the same family. Father may have his 
Own $10,000 account, mother may have her own $10,000 account, 
father and mother may have their joint $10,000 account. Any 
mumber of sons or daughters may each have their own separate 
$10,000 accounts. Minor children's accounts are often held for 
mem by their parents as guardians or trustees. This may be 
extended to as many separate accounts as there are members of 


_ families. As an example: 


Mary Smith $10,000 


mm Account 
WE Number Name CCB lancer 
) 1 John Smith $10,000 or less 
2 Mary Smith diiexooes"” ™ 
5 John Smith and Mary Smith ‘20,000 
4 iehueomica. as Trustee ior 


D Mary Smith, as Trustee for 
John Smith $10,000 


6 fieiaeomith, as Trustee for “ae 
/ John Smith, Jr. (His Son) $10,000 


if Mary Smith, as Trustee for 
John Smith, Jr. (Her Son) $10,000" = 


Account 


meer LLC —“‘CC*C*C#C#BAL ENC 
8 John Smith and Mary Smith, as 
Honk Trustees for Join Smithy 
Jr. (Their Son) $10,000 or less 
9 Mary Smith, as Trustee for 
Mary Ann Smith (Her Daughter) Miasooo |" 
10 John Smith, as Trustee for 
Mary Ann Smith (His Daughter) ficecoo™ =— 
a John Smith and Sam Smith 
(John's Father) Vicoso © 
2 Mary Smith and Helen Jones 
(Mary's Mother) ¥ic,@eg  *™ 
over 
Total $120,000 $10,000 


The total savings accounts of one family can thus 


#1/ 
easily exceed $100,000. But so long as no single account 


Such splitting of accounts into $10,000 each is 
encouraged by both Congress and the Bank Board. 12 U.S.C. §1724, 
as amended by Congress in 1959 reads in part: 


"SUBCHAPTER IV.--INSURANCE OF SAVINGS AND 
LOAN ACCOUNTS 


US ime). Get iaiitions 


"As used in this subchapter-- 


* % * * * G * 


"(b) The term ‘insured member' means an 
individual, partnership, association, or corporation 
Which holds an insured account. .. . Funds held in 
fiduciary capacity, wnen invested in an insured Lostitu- 
tion shall be insured in an amount not to exceed $10 , 000 
for each trust estate, and notwithstanding any other 
provisions of this chapter, such insurance shall be 
separate from and additional to that covering other 
investments by the owners of such trust funds or the 
beneficiaries of such trust estates. Notwithstanding 


exceeds $10,000, the entire 100,000 will take ‘ts equal. pro rata 
Share of the Association's surplus. After the m reer this 
amounted to about $1,300 per $10,000 account, or a total of 
$15,000 for the $100,000 fanlly. [PlaintiPr's menisit 12/9/635-2, 
¥2/9/63-3] 

The $500 account holders! share was about $65 . 

The $1,000 account holders! share was about $150. 

The $5,000 account holders' share was about 4650. 

By the Bank Board's forfeiture orders the $100,000 


family gets its own $13,000 pro rata share. It also takes: 


na / 


any other provision of law, two persons who are husband 
and wife shall have, with respect to accounts in an 
insured institution which are community proverty of such 
husband and wife and to the extent that such accounts 

are community property, not to exceed $10,000 of insurance 
with respect to such an account or accounts in tne sole 
name of the husband, not to exceed $10,000 of insurance 
with respect to such an account or accounts in the sole 
name of the wife, and not to exceed $10,000 of insurance 
with respect to such an account or accounts in the sole 
Mame of both: Provided, That in no event shall tnis 
Sentence increase to an amount which is greater than the 
etal of the amounts hereinbefore set forth in this 
Sentence the aggregate of the insurance which sucn 
husband and wife may have under this sub-chapter with 
respect to (1) any account or accounts in such institution 
in the sole name of either of them or in the sole names of 
both, and (2) any other account or accounts in such 
Mestbicution to the extent that such other account or 
meeounes would, in the absence of this sentence, be 
required to be included in determining the amount of the 
individual insurance of such husband or of such wife 

under subsection (a) of section 1728 of this title. 

As amended July 28, 1959..." 


Conn'd: 


NOTE: In 1966 the amounts of said insurance was increased by 
_* from $10,000 to $15,000. 


(a) All the shares of $500 acceunts (or 1088 ) 
$65.00 per account; 

(b) All the shares of $1,000 accounts (or less) 
$1450 per account; and 

(c) All the shares of $5,000 accounts (or less) 
$650 per account (and ell other pledged or assigned 
accounts shares). 

Appellants contend and appellees admit many large 
G@epositors borrowed the money from other banks to make their 
Beavings deposits in Long Beach Federal. Some, but not all of 
Gnese Long Beach Federal depositors pledged or assigned their 
Savings passbook to the bank as security for said bank loans. 


mee OlNers borrowed from banks to make their dsposits, yet did 


fon mrease Chieir Long Beach savings accounts as s€eurity 2or 
‘their bank loans. 
} 


Under appellant Bank Board's forfeiture orders they 


Would receive their own pro rata shere of the assogiaticn’s 
Merpius and also take the shares forfeited by all those who pledg- 
mor assigned. 

Thus, the $100,000 family could have borrowed all its 
$100,000 from a bank, split it up into 10 Long Beach rederal 
Savings accounts of $10,000 each, and (so long as it did not 
pledge its accounts) yet receive botn its own 4, COOP oro Fata 
Share of the surplus and also get the $65 forfeited share of the 
$500 savings account holder compelled by his poverty to pledge or 


gn his $500 savings account as security for his debt. 


There can be no possible justification for taking the 
$500 savings depositors tiny $65 sharo of the Association's 
@irplus from him to add it to the $143,000 share >7f tho #100,000 


family who may also have borrowed all the money they deposlted. 


Yet @ie Benk Board's forfeiture orders do jwsit Vhat. 


Congress created MUTUAL Federal savings and Loan 


mesociations to encourage, not penalize, savings thrift and 
Borrowing. 12 U.S.C. §1464(a) reads: 


"S1464. Federal Savines and Loan Associations -- 
Organization authorized 


"(a) In order to provide local mutual thrift 
mascelLucions inewhich people may imvest tmelr fide 
aiaein order to provide for the financing of hemety 
the Board is authorized, under such rules and 
meculations was it may prescribe, to provide for the 
organization, incorporation, examintiation, operation; 
and regulation of associations to be known @s ‘Pederal 
pavings and Loan Associations,' and to issue charters 
therefor, giving primary consideration to the best 
practices of local mutual thrift end nome-financing 
institutions in the United States." [Emphasis added] 


Motuality is destroyed and the act of Congress repealed by such 


Bank Board orders. 


MT 
SAVINGS ACCOUNT IS NO CRIME OR WRONG. 
IT CANNOT BE USED AS AN EXCUSE TO 
FORFEIT ANY PART OF SAID ACCOUNT 


Even more shocking is the Rank Board's discrimination 
Mainst savings depositors because of the size of individual 
Bavings accounts. It is neither fraud or a crime to have more 
Bon $10,000 in a single savings account in a Federal savings 
association. No published regulation or ruling of the Poard 
Olaces any penalty upon the size ba such savings account, 
@hether under or over $10,000 each. 

Yet by its forfeiture orders the Bank Board texes away 
bhe shares of Long Beach Federal's surplus from all accounts over 


510, 000 each and gives the forfeited shares to all accounts Gm 


PlO,000 or less. The gross unfairness of this is made most 
ypparent by contrast. For example, two femilies make savings 
Jeposits of $100,000 each in Long Beach Federal on the same day. 
Dne splits its $100,000 up among father and mother, sons and 
daughters, grandparents, etc. It opens 10 separate savings 


aecounts of $10,000 each with 10 separate account numbers and 10 


yo/ 31.4% or almost one-third of all the savings accounts 
Mall the savings and loan associations throughout the United 
fates are held in accounts of more than $10,000 each. See 
page 124 hereof for details. 


separate savings passbcoks. Its pro rata share of Lore Ronen 
Wederal's surplus after merger is $15,000 ($1,300 for erch of 
Mae 10 accounts). 

On the same Cay another family also makes a $100,90C 
G@eposit. It opens only a single account for $100,000 in the name 
er the father. It has a single savings passbook and only 
account number. Its pro rata share of Long Beacn Federal's 
Surplus is also $13,00C. There is $26,000 of surplus for both 
families. By the applicable act of Congress (12 U.S.C. 1464 (1)) 
and Long Beach Federal's charter each would get its pro rata 
615,000. 

By both law and reason both families should be treated 
exactly alike and get $13,000 each. But by the Rank Board's 
mebitrary forfeiture orders the split account family takes 
$17,900 and the single account family takes $1,300. The split 
@ccount family gets about 135 times more than the single account 
family. Yet both have the same amount $100,000 on deposit. 

ies absurd distribution restilts from the Bank sogmat. 
"formula" Aistribution instead of equal and pro rata statutory 
and charter distribution. Such is in the teeth of the applicable 
met Of Congress and contradictory of its plain terms which require: 

"., . in the event of dissolution after 
conversion, the members or shereholders of the 
association will share on a mutual basis in the 
assets of the association in exact proportion vie) 


their relative share or account credits 
Emphasis added 


Mmey.S.C. 1464(1); 233 F. Supp. 578 at 592, Appx. la hereof) 
, 


Tae Bank Board or@ers require each undhedged and 
Hnassigned savings account to receive its pro rata share of 
surplus up to $10,000 per account but no more. Thus the Ssingie 
account family participates for only $10,000 of its $100,000. 

Mo eets $1,500 for the first $10,000 of its account and no more, 
It loses $11,700 on the excluded $90,000 balance in its $100,000 
eecounct. 

The $11,700 thus lost is taken from the single account 
family and scattered at random among all accounts under $10,000 
each. 

Micesplvl accouns fantivegets its own $14,000. It alls 
gets about $4,900 of the forfeited amount taken from the single 
account. The balance is scattered among other yet smaller 
accounts. 

But all accounts large and small are excluded to the 


Pxbent they are pledged or assigned. 


LT 
APPELLANT RANK BOARD FORFEITS SMALL DEPOSTTORS 
INSTEAD OF PROTECTING THEM 


Tis Couple cariselcdsexclwsien creates a shobs@un blaet 
which mows down the very depositors the Bank Boerd says it is 
"protecting". 

As shown above the $500 and $1,000 depositors compelled 
Beecire necessity to pledge or assign their tiny savings accounts 
to secure their debts, lose. They lose their $65 to $130 shares 
Br Ghe Association's surplus. And they lose it to other deposi- 
tors who may have borrowed even more but who did not secure their 
debt with their savings passbooks. 

Two families open identical savings accounts the same 
day in the same amounts, i.e. $100,000 each. Both should receive 
$135,000 each for their respective pro rata shares of the Associa- 
mac's Surplus. The surplus was created by both families equally. 

One splits its deposits into 10 separate accounts 
totalling $100,000. The other makes a Siete deposit of $100 , 000 
with a single savings account. 

Bymecneeeanigesoard ss caprielous orders ofedistribulien 
Che split account family will get $17,900 for its $100,000. The 
single account family will get only $1,300 for its $100,000. One 
gets $16,600 more, 13 times more than the other. Yet both 
deposited identical amounts on the same day. 


If any distinction were to be made it should favor and 


not exclude the $100,000 single account family. The 10 accounts 
of $10,000 each were each fully insured for a total of $100,000 
by appellant Federal Savings and J.oan Insurance Corporation. 

The single account of $100,000 was insured for only 
$10,000. $90,000 or 90% of it was exposed to further Bank Board 
seizures and possible clepositors runs resulting in pernaps 
another 20 years of court litigation. Yet, the $100,000 single 
account which took these heavy risks is to get only $1,400 and the 
identical$100,000 in split accounts which were fully insured and 
took no risks are to get $17,900. 

iDeuimes Viore forvous than the other. 

Why do hundreds of $500 depositors lose their $65 (each) 
emare of the Association's surplus to other depositors whose 
shares are $1,300 (each) or more? 

Why does one savings depositor get $17,900 and another 
get $1,300 (or 13 times less) for his share of the Long Beach 
Federal surplus when both deposit the same amount in similar 
Savings accounts on the same day in the same Federal savings 
association? 

Why? Because appellant Bank Board says so. That's why. 
And the Bank Board says so only a year or more after the deposits 
are made. No published law, regulation or ruling authorizes any 
distribution other than equally and pro rata in proportion to the 
Savings accounts balances. Such is in the teeth of the applicable 
Met of Congress and contradictory of its plain terms which require 


im Mein tae event of dissolution after 


conversion, the members or shareholders of the 
associationwill share on a mutual basis in the 
aesels Of sheweasseociation in exact eb peoportion. & to 
their Preletive shere or account.credits. 
TEmphasis added 


MeoUes.C. MGI) 235er. Supps 578 at 592, Apox._I-a_ hereof.) 
25 years before the deposits were made the Bank Board 
meted Loug Beach Federal's charter. It follows the Act of 


Beugress. The charter says: 


"Q. . . . All holders of share azcounts shall 
participate equally in dividends pro rata to the 
participation value of their share acsounts; . . 
All holders of share accounts shall be entitled to 
Cowal distrmpmtion of netwassets, pro rata to the 
value of their share accounts, in the event of 
VOUDdEeyeOr uavOlintery Liquidation, dissolutions 
or winding up of the association." [Plaintiff's 
Preamp 919" pe. 


six weeks before the deposits were made appellant Bank 
Board signed the Settlement Agreement Se iZteelieGe ) 
mci cee lone Beach Mederal and with the Sharenolders' Protective 
Pommnittee. The Settlement Agreement, Article XV also provided for 
eustribution of Long Beach Federal's surplus equally and pro rata. 
Tt said (page 45): 


"(h) After the assumption by Equitable of 
said aggregate principal amount of all Long Beach 
share accounts and after the payment or the making 
by Long Beach of provision for payment of all 
creditor and other liabilities, the net surplus, 
reserves and undivided profits of Long Reach shall 
be distributed as and when available to Long Beach 
shareholders 


"(i) Each such shareholder shall be entitled 
Cousuecamesirt of the amount of such distribution as 


———7— 


Pletigementeerxnibit "3S". 


the dollar value im principel of his share eccount 

Qi “the close of USiness on Apdproval Day bears to 

Chew vetsldollarevalue in primcipal of all Eong 

Beach share accounts at the same time (not inc Luding 

said adjusting dividends in the computation) 

"(ii) Such distribution shall be made from 

eee CO aie, . . . UNET1 thee total net surplus, 

reserves and undivided profits and any other re- 

Meenine assets of Long Beach have been collected, 

converted into Cashiwand distribuled vaceerding to 

Slcimpian. 

Mais was in the exact terms of both Long Beach Federal's charter 
Bad the Act of Congress 12 U.S.C. §1464(i) (see 

page 42 hereof for text). Any other unequal or preferential 
Mectribution violates the U. S. Constitution, the Act of Congress 
moc Long Beach Federal's charter. 

Tipe setulement Agreement was filed with both State and 
meadceral Courts. By orders of both said courts, notices were 
eublished and were also mailed to all Long Beach members, includ- 
ing those who withdrew during the $69,000,000 run. The notices 
meterred to the settlement. Both State and Federal courts and a 
Bank Board member were in Long Beach Federal's premises on April e, 
1962 when this Settlement Agreement was approved boy both courts 
Bien holding court sessions with their clerks and court reporters 
in Long Beach Federal's offices. [3R-1145] Long Beach Federal 
was then returned to its founding management. About $24,000,000 
of new deposits were made that day and the next. Within a few 
weeks the devosits had increased more than $35,000,000. 


| But when Long Beach Federal sought to distribute its 


Surplus according to the exact terms of the Settlement Agreement, 


the Act of Congress (1lé U. S.C. §1464(1)) and Long Beach Federal's 
charter, the Bank Board says "No". "The Act of Congress and the 
charter are wrong". There must be a distribution by "formule". 
Whousands of savings depositors must be excluded entirely. Other 
thousands shall take their own shares and also the shares of those 
excluded. Among hundreds of savings depositors who deposited the 
Same amounts on the same day in the same savings association, some 
shall be preferred; others shall be excluded. Some shall receive 
Gistributions of 14 times more than others. Those favored by 
appellant Board shall take all. Those hated by appellant Board 
shall take nothing. 

Appellant Bank Board fancies itself as a sort of Robin 
food, taking from the "rich" and giving to the poor. But in this 
also, the "Robin Hood" Board has become confused. . 

The "rich" from who it takes include hundreds of $500 
and $1,000 savings account holders who pledged their tiny savings 
mecounts to secure their small but pressing debts. Is a savings 
depositor who must pledge or assign his $500 or $1,000 savings 
account rich? Yet, appellant Bank Board says he must lose his 
$65 or $130 share of the association's surplus. 

The "poor" to whom appellant Bank Board "gives" include 
all savings depositors whose accounts are less than $10,000 each 
and are unpledged and unassigned. A series of such $10,000 
accounts in a single family often exceeds $50,000 to $100,000 per 
family. Is a family with $50,000 or $100,000 in unpledged savings 
deposits poor? Yet, they will get the $65 taken by the Bank Board 


from the $500 depositor who pledged or assigned his savings 
mecount to secure his debt. 

The $65 of surplus so taken from the "rich" will be 
added to increase the $13,00 share of surplus going to the "poor". 

The "rich" who has only $500 (and thas pledged for his 
debts) loses his $65 to increase the $13,000 share of the "poor" 
who has $100,000 of savings deposits free and clear of any pledge. 

For this result the Bank Board sets aside the Act of 
Congress (12 U.S.C. §1464(1)), Long Beach Federal's charter and 
the Settlement Agreement; so as to obtain the Board's ideas of' 
‘fair and equitable". 

This is not the insanity it might appear to be. The 
Bank Board hoped to split Long Beach Federal's savings depositors 
anto factions and set these factions at war with each other. If 
this took place no merger could be made. This is the same Bank 
Board whose predecessors twice seized this same Long Beach Federal 
on ex parte charges of "unsafe and unsound" management. Twice this 
same Bank Board caused disastrous runs of withdrawals. In 1946 
over $10,000,000 (about 1/2) was so withdrawn out of $22,000,000 o 
then savings deposits. In 1960 $69,000,000 (more than 70%) was 
Withdrawn out of $96,000,000 then savings deposits. [3R-1125-1130] 

Twice the appellant Bank Board administration was 
investigated and its seizures and destruction es 7 by 
Congressional Committees, in 1946 and again in 1960. A third 


4k 7 See page 42-44 hereof for details of Congressional 


Committee reports. 


Seizure threatened in 1949 was blocked by a Federal Court in- 
Bonction [14 F.R.D. 273). A third Congressional investigation 

in 1950-1952 resulted in Congressional amendments to the United 
States laws [12 U.S.C. l464d as amended in 1954]. ‘The amendments 
meade the appellant Bank Board liable to suits in the local United 
@eates District Courts where the seized savings and loan associa- 
mon is Located. 

Twice this same Bank Board withdrew its phony charges 
@nd returned the seized Long Beach Federal to the same management 
from which it has been seized. [%3R 1125-1130] 

A Shareholders' (depositors) Protective Committee was 
formed. It sued the Benk Board in 1946 and again in 19650. To 
settle these damage and accounting suits pending against it 
€@ppellant Bank Board (through the Federal Savings and Loan 
Musurance Corporation) in 1962 paid over $5,000,000 as damages to 
the seized Long Beach Federal. Such damage payments were recom- 
mended by the Congressional investigating ee ee ae aes 
proved by both State and Federal Courts. [Plaintiff's Exhibit 
BIO-A", pg. 21) 

No "presumption of correctness" can apply to any actions 
Of this appellant Bank Board with this dismal record. A Bank Board. 
that twice seizes and almost destroys a $100,000,000 Federal 
mevings association only to twice return it to the very same 


Wanagement must be presumed to be equally wrong when it abrogates 


45 / see page -7Ohereof for quotation of Committee 
oC. 


Seeereslored Association's charter, At best apsellant Board was 
mistaken and inept. At worst malicious and punttive. 

But whether by accident or by design, in 1963 the Bank 
Board again fired its blunderbuss into the crowd of 60,000 Long 
Beach Federal savings depositors. The Bank Board in 1964 said 
> the trial court that in 1962 it saw "pickpockets" scattered 
among the depositors and that it must "protect" the "small 
Gepositors” against them. [Tr. 122] Hence the blast from the 
elunderbuss. 

How a $500 savings depositor is "protected" by the 
Board forfeiting his $65 share of Long Beach Federal's surplus 
mera mystery; especially when it is forfeited to a group of 
savings depositors whose accounts are up to $10,000 each and 
whose share of the surplus is at least $1,300 each. 

But in 1946 and in 1960 the predecessors of this same 
Board saw ‘unsafe and unsound management" in charge of Long Beach 
Federal and seized Long Beach Federal to "protect it". [3R-1125-113 

In 1948 and again in 1962 this same Board returned the 
seized Association to the very same "unsafe and unsound manage- 
Ment’  ([3R 1125-1130) from which it was seized. 

Again in 1949 yet a third seizure was threatened but 
Scopped by the trial court's injunction [14 F.R.D. 273]. When 
the 1949 injunction was dissolved in 1953, the same "unsafe and 
unsound" management was still left in Long Beach Federal by the 
Bank Board for 7 years more until the 1960 seizure [189 F. Supp. 
589]. 


In 1962 this same Board paid Long Beach Federal over 
$5,000,000 to settle damage suits for its prior seizures. [4R 
1140-1141] This $5,000,000 was paid to the very same "unsafe and 
unsound" management from which Long Beach Federal was twice 
meezed and threatened with a third seizure. 

If, as the Beard claims, it saw "pickpockets" among 
mong Beach Federal's depositors, why did the Board resist all the 
moug Beach FPederal's many months of efforts to bring such matters 
meore the Federal Courts? 

Long Beach Federal repeatedly in 1962-1963 asked 
mppellant Bank Board to be allowed to complete the merger and then 
met the Court decide how Long Beach Federal's surplus should be 
divided among its 60,000 depositors. For almost a year from the 
summer of 1962 until June of 1963, the Board refused. [Plaintiff's 
Bepibit “21"-"16", pe. 4] On April 27th, 1963 Long Beach 
Federal's depositors held a mass meeting in the Long Beach 
Municipal auditorium. Among the resolutions unanimously passed 
mere: 

(1) <A resolution thanking the large depositors 
LOrecoimtsuouune aid of the ASsociation whem it was 
restored in 1962 after the disastrous $69,000,000 
run 5 and 

(2) Another resolution asking the United States 


151s aor 


5ee page / hereof for publication and Apo. I-c 
Mereof for full text. 


Congress to again help the damaged Association to 
merge with Equitable as the Bank Board had agreed 
in the February 1962 Settlement Agrecinent. 


maid resolutions are part of plaintiff's Exhibit 7-A 2-7). ‘The 


Poarcholders! meeting was recessed. 


Th. 
WHATEVER MAY Bi THE POWER OF Titls BOARD 
BASED UPON PINDINGS OF FACT IT CANNOT 
FORFEIT PLATNTIFF'S SAVINGS DEPOSITS BY 
MERE EDICT OR FIAT ISSUED AFTER THE 
DEPOSITS WERE MADE. 


There is nothing illegal or inherently wrong beceuse 
Savings deposits exceed $10,000 each, or because savings accounts 
mecardiess of size are pledged or assigned. 

imMece is 10) Pronivbutione in either statutes or regulle= 
Mens in any way restricting the size of savings accounts either 
mnely or in combinations. Nor is there any prohibition against 
micdging or assigning any savings account big or little. 

Instead, both statutes and regulations expressly 
recognize and provide for both accounts over $10,000 each and 
for pledging or assigning savings accounts regardless of size. 

The only findings made by the Bank Board are in its 
Order No. 17177 [Pls. Exh. 3-D-4]. The Bank Board says: 

" ,)6. The Federal Home Loan Bank Board has 

Getermined that .. . said Merger Agreement : 

is ecdwisable and in the interest or all concerned; 

and that the distribution of the 791,650 shares of 

guarantee stock of Equitable Savings and Loan 

Assoviation to the shareholder members of Long 


Beach Federal Savings and Loan Association in the 
manner specified in Articles VII and VIII of said 


e/ See pages 72 thru 76 hereof for quotations of 
applicable laws. 


Merger Agreement is fair and equitable; " 

Mnese generalities do not even glitter. Insteacdl they deceive and 
Melude. Defendants Bank Board, et al., admit that they take 
205,829 shares of Equitable stock, about $2,500,000 48/ from 
mrousands of Long Beach Federal depositors. They are those who 
Mave borrowed or pledged their savings accounts regardless of 
size and those whose accounts exceed $10,000 each. 

Appellants! findings that such a forfeiture is "advisabl 
and in the interests of all concerned" and is "f'air and equitable" 
Pontain no statement of any basis for confiscation of the statu- 
tory [12 U.S.C. 1464 (1)] and charter rights and ownership of the 
mecluded Long Beach Federal depositors. They contain no finding 
mor even an accusation of any crime or wrong which would authorize 
mereeiture. 

SUcMVeare Mol findings. They are not even conclusions: 
For it certainly cannot be"in the interests of those who lose, 
for $2,500,000 48/ to be taken from them who are wholly excluded 
mid fiven to another group which are thereby preferred. 

For it to be "fair and equitable" to thus prefer one 
maeexclude others, some basis or justification must be shown 
iby the findings for such punitive and confiscatory action. To 
merely say it is "fair and equitable” or it is "advisable" or is 
min the interests of all concerned" is not enough to condemn the 


memer Co forfeiture of his property. 


48 / 


i 19643 prices of Equitable stock. 


If there is any basis for denying all depositors who 
‘nave pledged or assigned their accounts, their charter pro rata 
Benare of the surplus of their mutual association, such basis must 
be stated explicitly and understandably in the Bank Boerd's 
‘findings. Gr there ts “any justification in law or fact for all 
)savings accounts in excess of $10,000 each to forfeit their 


meavublory and charter rights to their pro rata share of the 


Mesociation's surplus, that also must be plainly and clearly 


Stated in the findings. 


Absent such statements or findings, the Bank Board's 
‘orders are confiscation pure and simple. They also are un- 
Bonstitutionel. 

if. If there were any facts or reasons justifying the 
"@€xclusions and forfeitures inflicted by the Bank Board, those 
ffacts must be stated and found. 

Suspicion and rumor are not enough. But the Bank 
"Board's orders do not even contain that. They contein no accu- 
—" awd @o fimdimgs. No baSis is stated ineany order. 
iMnstead, the orders just penalize, forfeit and exclude. 

Such is contrary to every concept of constitutional 
law and many Supreme Court decisions. 

; ig, SeCurst2es and’ exchenge Com.v. Chenery Corp., 

er fed 626— 318 U.S. 80 (U.S. Supreme Court - 1942) officers, 


Girectors and majority stockholders bought on the open market 


stock in their own company. These purchases were made during the 


mdency of reorgenization proceedings before the S.E.C. 


The S.E.C. refused Go approve the reorganization unless 
Beene jority stockholders surrendered their stock for cancellation. 
Mee stockholders sued, tthe Court of Appeals set aside the for- 
meecure order and the U. S. Supreme Court affirmed, saying at 


Meee 055-057 Leed., 92-95 U.S.: 
". . . But before transactions otherwise 
legal can be outlawed or denied their usual 
bietm@ess Couscauences, they must Tall under 
the ban of some standards of conduct prescribed 
by Sn agency of government authorized to pre- 
Sermue oUcll Standards -- either the courts or 
Comeress Or an agency to which Congress has 
delegated its authority. Congress itself did 
WGumemescrLbe tae wespondents' purchases of 
preferred stock in Federal. Established 
jeder  ydoeCimines dosnot.condemn these trans- 
actions. Nor has the Commission, acting under 
the rule-making powers delegated to it by § 11 
(e), promulgated new general standards of 
Gerdes. ft purperted merely Co be applying 
Speerotime sludec-tade rule OL eC€diity. ‘Tne 
Commmcscren Ss Cetermmnacion cangstaund, therefore, 
ouly if i€ found that the specific transactions 
ueder scrutiny showed misuse by the respondents 
OL steel West LION aS reOrganizeavion managers, 
in that as such managers they took advantage of 
Gen COrocraulon or tne other stockholders or the 
ievesumme DUblteow sine record is viterly barren of 
any such showing. Indeed, such a claim against 
the respondents was explicitly disavowed by the 
Commissioner. 


: Tts action must be measured by what 


ile Commission Gidy mot byeuneal 1 mcht jeave done. 

A ro Ua: Commission! s action cannot be upheld 
mere Ly because findings might have been made and 
considerations disclosed which would justify its 
loca [citing authority] There is no sucn 
finding here." [Emphasis added] 


Tn the second Chenery case, 91 L.ed 1995, 332 U.S. 194, 


fhe Court cites and approves the-above principles of law and said 


at L.ed page 1999-2000, U.S. p. 196-199: 
‘ . & reviewing court, in dealing with a 
determination or judgment which an administrative 
agency alone is authorized to make, must judge the 
Mreprice, Of sien action solely by the grounds 
) invoked by the agency, If those grounds are in- 
ed@eourte Gr Mnproper, the court is powerless to 
affirm the acministrative action 
‘a fr Wie administrative action is to be 
tested “by tie basis upon which it purports to rest, 
Piece oe won mGe le Sct forth with such clarity as 
to be understandable. It will not do for a court 
wer lore compe L Led to guess at tae theory underlying 
tae agency's action; 


tiem elo-Cauatllanwommooune Co. Ltd. v. Federal Margins 
Com'n. 310 F.2d 606 (1962), this Court of Appeals for the Ninth 
Bircuit invalidated Federal Maritime Commission orders made upon 
memoings Similar to those of the Bank Board in our case. The 
Maritime Commission had found that agreements to pay less than the 
Specified rate of brokerage “operate to the detriment of the 
commerce of the United States, and are contrary to the public 
m@iterest," [p. 607]. Just as in our case there is no law or 


Pepulation authorizing a forfeiture of savings accounts in excess 
| $10,000 each, or which are assigned or pledged, this Court 
‘said at page 609: 


a there is no law, rule or regulation 


which requires an individual Carrier to pay 
brokerage COgamy one. 


This Court held the quoted "finding" wholly inadequate and the 


order based thereon Weid@emend said at pages 613-617: 
"  , . As the Supreme Court has said in 

matters calling for administrative determina- 

| acne nommumere tO Gils one: ‘There must be a 


full hearing. There must be evidence adeauate 

to support pertinent and erm eoaiey 0 tom pre, Of 
fact.' Morgan v. United States, 298 U.S. 468, 
ee eee. Seo, Gils SO L.Ed. 1288. 

Not only was there a want of hearing and evi- 
denee, but also a complete failure on the part 
of the Commission to conform to the requirements 
of § 8(b) of the Administrative Procedure Act, 
(Title 5 § 1007(b)), whereby parties are afforded 
an Opportunity to propose findings and to note 
exceptions Co decisions or recormended decisions. 
, UMmeoercmenicatrative Protedurer Act requires 
all decisions to state not only findings and 

Cone lWasions, but also the reasons or basis 
therefore, upon all the material issues of fact,, 
laws or discretion oresented on the record * * *, 
Secon oli > Uo,C.A., Section 1007{(b). ‘The 
Board ‘should make the basis of its action 
Teaser piy Chloe... . [citing authorities} 


‘ there is no exception to the require- 


ment of § 8(b) for findings sufficient to support 
Che Commission's order. Those findings are 
Gemoleceimtacking tn this record. The cases hold- 
ing that such findings are essential in an agmini- 
Strative proceeding Such as this are Legion. The 
general conclusion stated in the Board's final order 
and supplemental report, phrased in the language of 
the statute, does not conform to the requirements of 
the Administrative Procedure Act, nor does it satisfy 
the rule respecting the necessity of findings. ‘The 
requirement of specific, definite and basic findings, 
other than rere ultimate findings or conclusions, is 
well settled. Thus in Florida v. United States, 282 
Uncle ee, Sl 6-cu, 119, 124. 75 L.Ed. 291, the 
Cort scaicdes. '.me . Tis general statement in the 
language of the statute, neither standing alone nor 
taken in its context, could be regarded as sufficient 
t 


: - in Colorado-Wyoming Co. v. Comm'n, 324 


Wmommoecmmcr wos 6.CL. O50, S54, 39 L.Ed. 1255, the 
Court said: ‘But we must first know what the | 
"Finding" is before we can give it that conclusive 
weight. We have repeatedly emphasized the need for 


SS Se ey iy Pe eee ee ee er 
S Many of them are collected in Davis, 


' Administrative Lav Treatise, Cheap. 16, 
SP i6.01 to 16.14. 


Clacieveana Com eltemess in the basic or essential 
Prriiaes Ol warch administrative orders rest,' 
citing the Florida and other cases." 

a . What this involves was spelled out in 
Gli@ar tanguege in Saginaw Broadcasting Co. v. 
Pe@era! CC) Cen'n. 69 App.D.C. 282, 96 F.2d 554, 
559. There after noting the necessity fone findings 
of fact by administrative boards, and Commissions 
and the reasons for that requirement, phe eur 
Soc. “ie discussing the necessary content of 
once Of iacu, 16 Will be helpful to spell out 
the process which a commission properly follows in 
Mecchiine a C@elsion. The process necessarily 
includes at least four parts: (1) evidence must be 
GCaken and weighed, both as to its accuracy and 
credibility; (2) from attentive consideration of 
this evidence a determination of facts of a basis 
or underlying nature must be reached; (3) from 
these basic facts the ultimate facts, usually in 
Geen leancuace or the statute, are to be inferred, 
or not, as the case may be; (4) from this findirg 
the decision Woo folkow Cece ab won Ol Gag 
So muiery Ciel FeriOn. ScoeatlooulU@Ltea Svates \, 
Cicero, M1, ot. Pe & PR. co., 294 U.S. 499, 510, 
Ppeohcr 62, 7o . Ed. 1023. 


i! 

wip iefce voted 1nmenc Sacineyeceso,. 96 fyed 

563, the absence of required findings is fatal 
e ihe validity Of a saministraetive decision recare. 


less of wnether there may be in the record evidence 
bo Support Breter findings. : 


"5. This case is discussed in a note on ‘Necessity, 
ferit~eand Contents Of express finding of fact 
Co support administrative determinations! in 
ice tei eOo, at pp. 220, ff., where it is 
homeormredetOrac 2 leading case. 


In State of New York v. United States of America. 96 
Bb. ed 662, 342 U.S. 882 (U.S. Supreme Court - 1951) the Supreme 
Court was considering administrative action made without adequate 
findings. Mr. Justice Douglas dissented and said at L.ed page 66a" 
mS. page 883-884: 


"We have here no finding as to the necessary 
relation between interstate and intrastate com: 
Mmbetwon rakes. 


"Unless we make the requirements for adminis- 
Urative action strict and demanding, expertise, 
the strength of modern government, can become a 
monster which rules with no practical Limits on 
micwGiscretton. » Absolute: discretion, like cor- 


ruption, marks the beginning of the end of liberty. 
Mii Gase 1S perhaps insignificant in the annals. 
Bat the standard set for men of good will is even 


more useful to the venal." [Emphasis added] 


me is cited because the dissent of 13 years ago has been repeatedly 
Cited and quoted including Davis on Administrative Law, Volume 2, 
Paragraph 16.05, page 447 and by the Supreme Court of California 


mm California Motor Transport Co. v. Public Utilities Com., 59 C. 


rn rr RA RE A RE GR ARR ADR an SR a ne 


my 270 (1965) at e274. 
iitmecmatormla Movor TramsportiCouw Vv. Public Utilities 


mee, vee California Supreme Court reversed the Public Utilities 
mommission for findings, almost identical with those made by the 
@ank Board in our case. The California Supreme Court said at 
mages 274-275: 


' ac eilGimaters imei or piiblic con- 
venience and necessity is so general that without 
more, a reviewing court can only guess at how it 
was reached. [Citing aUeRoriedos|| 


"Findings on material issues can also serve 
be helo thescomiission avoid careless or arbitrary 
ectvomm (Crating authorities] . .. There is no 
assurance that an administrative agency has made a 
reasoned analysis if it need state only the ultimate 
finding of public convenience and necessity . : 


mectinrmmomiordan, 275 F. 2d] {U.S.C.A.-Dist. of 


Columbia - 1959) the District of Columbia Superintendent of 


msurance suspended the license of an insurance broker because of 
Bn alleged misconduct. The District of Columbia Court of Appeals 
meversed and said at page e: 


"We think the District Court erred. Although 
§ 45--426, under which appellee acted, contains no 
empress Peqiimement for findings, 'the practical 
reasons for requiring administrative findings are 
so powerful that the requirement has been imposed 
with remarkable uniformity by virtually all federal 
and state courts, ae of a statutory 
requirement. a 


Biting many authorities including Securities and Exchange Com. 
Muchenery Corp., 8f L.ed. 626, 318 U.S. 80. 

in ees rave Commence Com. v. louisville & N.RuGo., 
B27 U.S. 88, 57 L. ed. 451 (1913) the Commission had made find- 
mngs after hearing. On appeal the Government sought to sustain 
Bie findings regardless of any evidence to support them. The 


ee oupreme Court said at U.S. p. 91-92-93, L. ed. page 433-444: 
", . . A finding without evidence is arbi- 
trary and baseless. And if the Bevernnets is 
COmeenmuLOMercscerrect, it would mean that the 
Commission had a power possessed by no other 
Setters J0teaustragive body, or tribunal under 
our government. It would mean that, where rights 
Gepended upon facts, the Commission could dis- 
regard all rules of evidence, and capriciously 
make findings by administrative fiat. Such 
CUENGC@tmn@neover benelicently exercised in-one 
Cosccmcouvasbe igmlrlously exerted 11) another, 
ion ilnucoustsevent wlth rational justice, and comes 
under the Constitution's condemnation of all 
eipminemysexercuse of power. 


XK. 
BY THE TERMS O° APPELLEE LONG BEACH FEDERAL'S 
CHARTER IT COULD NOT BE AMENDED WITHOUT TH 


ee ee ar ame ee ee — 


ASSOCIATION'S CONSENT 


The charter cf an association or corporation (Long Beach 
Federal) is a contract between the corporation, the Bank Board 
Bnd the association's members. 

liveine leustees Ch Dartmouth Colllerce v. Woodward, 17 
® S$. 518, 4 L. ed. 629, the U. S. Supreme Court was considering 
Bie charter of Dartmouth College. The Court said at U. 8S. page 
e15, lL. ed. page 661: 

"Mis is plainly a contract to which the 

donors, the trustees, and the crown (to whose 

rights and obligations New Hampshire succeeds), 

were the original parties. It is a contract 

made on a valuable consideration. It is a con- 

tract for the security and disposition of property. 

Bue seecoumract, Othe Paith of which real and 

personal estate has been conveyed to the corpo- 


havwon. 1G is then a contract within the letter 
Omecne Const: cuLion, 


By the terms of the contract between the Bank Board, 
the Association and all members of the Assoctation the power of 
amendment to Long Beach Federal's charter is reserved to the 
joint action of the Bank Board and the association's members. 
Neither can amend it without the consent of the other. Section 
11 of the Long Beach Federal charter, charter K provides: 

"11. Amendment of charter. No amendment, 


addition, alteration, change, or repeal of this 
charter shall ie made unless such proposal Ss 


made by the board of directors of the association, 
and submitted to and approved by the “ederal H 


Lean Bank Board, and is thereafter suzmitted to and 
approved by the members at a legal mezting. Any © 
amendment, addition, alteration, chanee or repeal 


so acted upon and approved shall be ef ‘fective, ist 

filed with and approved by the Federal. Home Loan 

Bank Board, as of the date of the final a ene RE 

or as fixed by, the members." [Emphasis added] Noy 

That such a contract was deliberately made by the 
Bank Board with the shareholders of all federal savings and loan 
Me ociations including Long Beach Federal is exolicitly stated by 
the board's then general counsel in his book "Savings and Loan 
Associations" by Horace Russell general counsel for Federal Home 
Loan Bank Board from 1932-1938. He says in Chapter 7 "The Federal 
Savings and Loan System" at pages 65 and 66: 

"The Federal Savings and Loan System was 

organized under a very short statute because it 

appeared that a comprehensive statute could not 

be passed at that time. In order to avoid too 

numerous and rapid changes in the program, the 

device was used of incorporating all the remain- 

ing elements of a sound Savings and Loan law in 

the charter of the Association, and an agreement 

Weseaccomolisned tlat charters would not be 

amended without the consent of the Association 

amen Ghe Board. . . Emphasis added 

The power to amend was reserved to the Congress to make 
any amendments to the law it might see fit with or without the 
Gonsent of anyone. But the power of the Board to make amendments 
to the regulations affecting the charter of the Federal associ- 
ation was, by the terms of the Association charters as drawn by 


the Board's own general counsel, limited to changes consented to 


ney Eleimogtas i "Ss Meehibit 19. 


4 


by the Associations. Section 3 of Long Peach Federal's charter K 


reacs: 


_ The association shall have such powers 


as are conferred by law and shall exercise its 
powers in conformity with the Home Owners! Loan Act 
of 193% and all laws of the United Stebes as they 
now are, or as they may hereafter be amended, and 
with the rules and regulations made thereunder 
which are not in conflict with this charter. 

2u —————— 


[Emphasis added] 50 


Te Federal Home Loan Bank Board by giving Long Beach 
Federal Savings and Loan Association its charter contracted with 
the Association and with every future savings investor therein. 
moe charter (contract) repeatedly stated that the association 
would be mutual and that all savings investors would receive 


equal and mutual treatment. Section 3 of the charter reads: 


"3 Objects and powers. -- The objects of the 
association are to promote thrift by providing a 
convenient and safe method for people to save and 
invest money and to provide for the sound and 
economical financing of homes. The statute, this 
charter, and rules and regulations made thereunder 
provided for examination and supervision and at 
the same time for the protection of all privece 
rignts concerned, and shall be construed in 
keeping with the best pec tices mon local mutual 
thrift and home-financing institutions ae Ue 
United States.” [Emphasis added] 


Section 9 of the Charter reads: 


"9, . ,. . All holders of share accounts shall 
participate equally sn dividends pro rata to the 
participation value of their share accounts; 
provided that the association shall not be required 


to credit dividends on inactive share accounts of 


EE 


50/ plaintiff's Exhibit 19. 


$5 or less. . . . All holders of share account: 
shall be 2 ies to equal distribut ion of net 
assets, pro rata to the value ot their share 


accounts, 1 in the event of voluntary or involuntar: 

liquidation, dissolution, or winding up of the 

association. [Emphasis added] L7 

To now require that all share accounts of over $10,000 
Bach, or which are pledged or assigned, shall not "be entitled to 
mee cqual distribution of net assets, pro rata to the value of 
Eheir share accounts .. ." is to amend and repeal Long Beach 
meecral's charter. The charter says: 

UA. holders of share accounts shall partici- 
pate equally.' 

The Bank Board says: 

"No share account of more than $10,000 or 

which was pledged or assigned shall participate 

at all 

Instead all share accounts of less than $10,000 which 
were not pledged or assigned are to take what belongs to them 
and also to take what belongs to the over $10,000 accounts, or 
BO the accounts pledged or assigned. 

This confiscates about $2,500,000 that belongs to the 
$10,000 (or over) accounts and gives it to the less than $10,000 
eccounts. 

This is neither equality nor mutuality. 

It denies "the equal protection of the laws" guaranteed 


by the United States Constitution. It also violates the “due 


mrocess' clause of said Constitution. 


51/ pyaintiff's Exnibit 19. 


XT 
THE TRIAL COURTS 1,899 JUDGMENTS ARE JUST 
AND EQUITARLE.. THEY SHOULD BE AFFIRMED 
REGARDLESS OJ" WHETHER THIS COURT OF APPEALS 
APPROVES ALL THE TRIAL COURTS REASONS FOR 
ENTERING SUCH JUDGMENTS. 


Mopelianls attack the trial court's judgments as if they 
mere but a single judgment. Actually, the trial court made over 
1,899 separate ——— Appellants forfeited the 1,899 savings 
meeountsS rights to share in the association's surplus regardless of 
any individual alleged "guilt" or innocence of any one or more of 
the approximately 3,800 forfeited savings depositors who owned the 
1,899 forfeited savings accounts. Mopeltants forfeived all 
Bngle new savings accounts to the extent they exceeded $10,000 per 
meeount. But yet permitted an unlimited series of new accounts of 
$10,000 each, owned by a single family, to participate in full. 

Appellants also forfeited all savings depositors, old or 
mew, big or little, who had pledged or assigned their savings 
account for any debt. 


: 
| 
| 
| 
| 


| 
3R 1642 through 1706 is 64 pages of separate judgments in 
favor of each of the 1, 899 savings accounts which appeliants for= | 
feited. Each item is a separate judgment for each savings account 
Owner. There are about 40 items per page and a total of 50 pages. 


Most savings accounts are owned by 2 or more savings 
Gepositors as co-owners, joint tenants, trustees for minor 
Children, etc. 


It is»no fraud, crime or wrong to borrow money and pledge 
meeavings account as security. Nor is it a fraud, crime or wrong 
to have more than $10,000 in any single new savings account. 

Meceuncec are™tne Cnly Vests of Appellants forfeiturés, 
Mopellants forfeit all single new savings accounts to the extent 
they exceed $10,000. Yet they favor 10 new savings accounts of 
$10,000 per account or less Cane $100,000 or more, all owned 
by members of tne same family. 

Individual innocence or alleged "guilt" of any of the 
Owners of the forfeited savings accounts was no part of the reason 
meebasis for any of appellants forfeitures. 

imccecd@all appellants forfeitures were by arbitrary 
Blassification wholly regardless of any individual merits, or 
justice or right or alleged "wrong". 

The trial court invalidated all of appellants 1,899 


forfeiturs as " 


miieeeal, and void, .. . arbitrary and 
contrary to, and without authority in, law." [233 F. Supp. 578 at 
508 - Appx. i-a hereof]. 

But in entering judgment the trial court was careful to 
separately enter 1,899 separate judgments. There is a separate 


individual court judgment in favor of each individual savings 


account illegally forfeited by appellants. 


see page 79 to 82 hereof for more details re appellants 
treatment of multiple accounts of $10,000 per account. 

3R 1642 through 1706 is 64 pages of separate judgments in 
favor of each of the 1,899 savings accounts which appellants for- 
feited. Each item is a separate judgment for each savings account 
Owner. There are about 40 items per page and a total of 50 pages. 


Miessmeaivest such judgement is for .01%5 Shares of Equitable 
guarantee stock. The largest is for 9230.769 shares. 1524 
Meeeouch judements are for 120 shares or less, 

As to the thousands of wholly innocent and un~accused 
Savings depositors, the trial court’ 1,899 judgments are obviously 
@errect and should be forthwith affirmed. There can be no 
possible justice or equity in taking any innocent savings depositorg 
=. . . property and money, and giving it to another, as the 
[appeliant] Bank Board attempted to do here." [233 F. Supp. 578 at 
598 - Appx. l-a hereof}. 

PUrmeanelUstmee tOlcraze reversal of thousands of just 
Judgments in favor of thousands of innocent savings depositors. 

Yet appellants demand such mass reversal of all 1,899 
judgments regardless of the individual innocence or alleged "guilt" 
of any one or more of the 3,800 depositors who hold the 1,899 
rial court judgments. 

Appellants falsely pretend to "protect" the "little 
Savings depositors" against the big new depositors. 

But of 1,899 savings accounts forfeited by appellants 
end restored by the trial court's judgments: 

324 are $ 500.00 or less 
1,524 are $ 11,000.00 or less 
only 54 are $100,000.00 or cae 


(235 F. Supp. 578 at 599, last paragraph of FN) also 
Plaintiffs exhibit "13" on motion for summary judgment. 


If there were any "guilty" savings depcsitors among the 
Mnousands of forfeited innocent depositors appellants were required 
by law to individually accuse each of the ‘kuilty" by name; and 
mo specifically state what crime or wrong each was accused of. 
miter each such individual accusation notice anc hearings were 
required to hear and decide such accusations. 

Appellants forfeitures consist of takirg the statutory and 
Charter shares of Long Beach Federal's $9,500,0C0O surplus from the 
forfeited savings depositors and giving such forfeited shares to 
Mener savings depositors in defiance of the Act of Congress. 

timc Meu mecessary Go forieit the savings accounts or 
Bnousands of innocent savings depositors to establish and test the 
awesome powers of appellants Bank Board and California Savings and 
Loan Commissioner. 

Mterea~ewers are yeast and terrible. But such powers 
exist only to punish the "guilty," not to forfeit the innocent. 

And the power to punish the "guilty" by forfeiture exists only 
after personal individual accusation of specified guilt followed 
by notice and hearing. 

The trial courts 1,899 separate judgments setting aside 
appellants illegal and arbitrary forfeitures are correct in result. 
They should be affirmed regardless of the reasons given by the 
metal court for its decision. 

In Castner v. First National Bank of Anchorage, 278 F. 2d 
376 (CA-9, 1960) this court of appeals was reviewing a summary 


judgment. This court said at page 381: 


" . . . However, we are not concerred with 


the reasons given by the district judge for his 
2@-10n DUL rather =center our inguiry upon a 
determination of whether the judgment he entered 
was right. Oo. & ikey, Investment Co. v, 
Commmesuoner, 1040, 211 U. S. 55, 61 Se Ct. 95, 
85 Im Ed. 36: Kanatser v. Chrysler Cor., 10 
Gites HO52, 199 Py; 2d G10; 5 C.J, Ajpeal and 
Error § 1464 (Ge). Tendo this we must row pro- 
ceed to examine the record as it was presented." 


ime, Riley Invest. Co, v. Commissiicner of Int. Rev, 
m1 U. S. 55, 85 L. ed. 36 (U.S. Supreme Court 1940) the U. S. 
Supreme Court said at U. S. page 59, L. ed. page 40: 


"6, . Where the decision below is correct 
Lt must be affirmed by the appellate court 
though the lower tribunal gave a wrong reason 
for 10s action. Helvering v. Gowran, 302 US238, 
245, 246, 82 L ed 224, 229, 230, 58 § Ct 154. 


"affirmed, " 
In Kanatser v. Chrysler Corp., 199 F. 2d 610, (CA-10, 
1952) [Cert. denied 344 U. S. 921, 97 L.ed 710] the U. 8. Court 
of Appeals for the Tenth Circuit said at page 616: 


" . . . Respondent thus invokes the time 
honored gnarsalutary mule to the eifect that 

the issue on appeal is the correctness of the 
order or judgment assailed, not the reasons 
Poecretores and if Such order or judgment is 
sustainable on any legal basis, it is the duty 
Geeusceappcliacse @ceurt to do 50, even though 

the trial court may have given the wrong reasons 
fmOmmune omer, Us. 5. Vs American Ry. Ge COe, 
eopmiee e oe Hic, Ci. 560, 6S L.Ed. 10cy7. . . a 


By U. S. Statute and by Long Beach Federal's charter all 
Savings depositors old and new, big and little were to be treated 
exactly alike. 


Long Beach Federal's charter, section 9 reads: 


"t * * * Al) holders of share accounts shall 

| be @rtttled to €queél distribution of net assets, 
Pro-maita #O abe velue, of their share accounts, in 

the event of voluntary of involuntary Liquidation 
dissolution, or winding up of the Association. i 


err poupp. 5/Seb 592s alsovpls. exh. "219"') 
Thies 


uw. . . Statute provides that such Association 
Shall ba ‘mmtvel', [12 U.S.c. $1464 (a)}]: it 
requires the '[sJuch associations shall raise their 
Capital only in the form of payments on such shares 
ee eve Yaulnorized in their charber, which sheres 

y be retired as is therein provided.' M2 Se 


HG) (yy | 


Upon conversion of Long Beach Federal from a federal to 


m California state association by merger with apvellee Equitable, 
’ 


mie U. S. statutes made an additional express requirement: 


or lenis. CSG ea)). iaeder which 
Picmceuvcrcron and dissolution is had, contains 
tiemoewOrd Coucvessionelvexpression in the Stetut 
Sesto titevdistrioution of stock woon corversion é€ 
iesotiiacw. .. . 16 reads: '(6) thatm in the 
event of dissolution after conversion, the 
members or shareholders ofr the essociation will 


a 

4 
~~ 
t 


:d 


share on a mutual oasis in the assets of the 
association in exact vrovortion to their relative 
Eee a 
snare or account credits. 


(23p8 supp O,o at 592) 


Forfeiture is a form of punisnment for crime, fraud or 


Meng doing. It can be inflicted only after and not before 
Bccusation, notice and nearing. 

Appellants forfeitures violate Long Beach Federal's 
eharter, the U. S. Statues and the U. 8. Constitution. No 


individual forfeited savings depositor has ever been accused by 


Wpellants of anything. 


iimeovervalUmletwStaves; 116 U. S. 616, 29 L. ed. 746 
(886) the United States Supreme Court said at U. S. pages 634- 
@>, L. ed. page 752: 

i proceedings instituted for the 

purpose of declaring the forfeiture of a 
mens property by Peason ofvoffenses 
committed by him, though they may be 
Cia) ia form, are in their nalure 
Cimimol. .. . As therefore, suits 
fOrepenalties and forfeitures, incurred 
ny cme Commission of offenses against 
the law, are of this quasi criminal 
nature, we think that they are within 
the reason of criminal proceedings for 
all the purposes of the Fourth Amendment 
Omeune enetvreuLion, . . . illegitimate 
and unconstitutional practices get 
their first footing in that way, namely: 
by Silent approaches and slight deviations 
from iegzai@modes of procedure. 
liitmaseene duty of courts to be watchful 
WO@mmunemcOnctiLutional rights of the 
citizen, and against any stealthy 


encroachments thereon. a) 


No Torfetted savings depositors has bean named nor has any 
meri eited savings depositor ever been notified of what, if any, 
mupie, Crime or fraud he is accused of. 

Appellants have made no finding of any fraud, wrong or 
meime by anyone. Yet, appellants Pank Board hac their forfeitures 
Mider consideration for almost a year and had before them the 
Bndividual savings account records of every savings depositor who 
they forfeited. [Pls. Exh. "21-62"). 

No forfeited savings depositor has been heard to defend 
Mamself against appellants unknown and unstated accusations. 

Forfeiture of savings depositors statutory and charter 
mieeshts is a punishment which appellants can constitutionally 
enflict only upon proof of individual guilt or wrong against each 
mea cvery forfeited savings depositor. 

Appellants have offered no such proof. 

Appellants have not even made accusation, against any 
individual savings depositor. 

Appellants had four or more opportunities to make such 
eccusations and to offer any proof they had. 

Appellants most important opportunity was in appellant 
Bank Board's findings made in their order Now. 1/566 dake 
June 14, 1963 approving merger it reads in part: 

"WHEREAS, The Federal Home Lain Bank Board hes 

Gevemimea ohas the dissolution of Long Péach Federal 

Savings and Loan Association in the manner embodied 


in said Merger Agreement, dated June 12, 1963, is 
advisable and in the interest of all concerned; ~and 


Mec is Pls. Exhibit'4-D-~1" in evidence, ; 


that the distribution of the 791,650 shares of 

guarantee stock of Equitable Savings and Loan 

PBesociavioen to the shareholder members of Long 

Beach Federal Savings and Loan Association in 

UUme manner specified in Artiches VII emd VIII 

of said Merger Agreement is fair and equitable; " 

in that order Appellants Bank RPoard mace its only 
Meecines. The Board, had been considering the proposed merger of 
mepellee Long Beach Federal in to Appellee Equitable for over a 
Bear when it made said Order. Appellant Bank Board had before it 
mor many months the individual savings and loan records and 
accounts of all the 1,899 forfeited savings deposits. [Pls. Exh. 
"21-62" J 

The only findings whatever made by appellant Bank Poard 
are that the forfeitures it requires are "advisable and in the 
interest of all concerned" and "fair and equitable". No where in 
said order, or anywhere, are any of the 3,800 forfeited savings 
G@epositors accused of anything. Nor is there any finding of any 
Meaud, crime or wrong doing. 

Appellants! next most important opportunity to make 
accusations or offer proof was before the mass meeting of the 
assembled shareholders of Long Beach Federal held in the Municipal 
Auditorium at Long Beach California. 

Such mass meetings were held on April 27, 1963 and 
recessed until July 6, 1963. [Pls. Exh. "7-A-2-5; 7-A-2-8 " 
12/9/63-6} 

Appellants Bank Board representatives attended and were 


present at said mass meetings of said Long Beach Federal savings 


, 


Merositors. [Pls. Exh. ‘/7-A-4-S'at pg. 57 and 12/9/63-8] 

NG saad meeting resolutions yere unanimously passed by 
@aidq Long Beach Federal savings depositors thanking the new and 
Merge savings depositors and those who had borrowed money to make 
@eposit in savings accounts in Long Beach Federal for coming to the 
mo: the wrecked"association in this hour of dire need. 

such resolutions are: 

Plaintiff's exhibit 12/9/63-6 page 7. 

Mppellanvewbenk Poerd representatives were present at 
maid meeting. Yet tney had nothing to say to the assembled Long 
Beach Federal savings depositors. [12/9/63-6 pg. 7] 

if ~appetlancts nad any proof, of fraud, crime or wrong 
Going against any savings depositors, it was appellants statutory 
Buty to present that proof to warn the assembled savings depositors 
mea for their consideration, when the resolutions thanking the 
larger savings depositors were unanimously passed by all Long 
Beach Federal savings depositors. 

Appellants third most important opportunity to make 
eccusations or present proof was when they drafted their answers 
maa defenses to plaintiff's complaints in the class action in the 
trial court. 

It is fundamental and basic law that fraud must be 


specifically alleged in detail and must be thoroughly established 


See also pages 1% and 137 hereof where the 
adoption of such resolution is further discussed. 


Zo/ 


by evidence and proof. 


ee a ee 


Federal Rules of Civil Procedure Rule 9 (b) requires: 
"PLEADING SPECIAL MATTERS 


"(b) FRAUD, MISTAK®, CONDITION OF THE MIND. In all 
everments Of Traud or mistake, the circumstances 
COnmeervuuing iraud or mistake shalis be stated with 
particularity. ‘ 


Times Winth Circuit Court of Appeals has repeatedly ruled 
mpat fraud must be specifically alleged in detail and proved and 
meee ished by clear and convincing evidence. 

Tn Richmond v. Weiner, 353 F. 2d 41 (CA-9, 1965) this 
Court of Appeals said at page hs: 


"The law requires that fraud as an issue 
Demseecil ically pleaded as indicated by the 
follewing: 

ite emeiGmaieacuton Dor deceit, or 
OUMer SUIL im which the cause of action is 
Dbaeed directly upon fraud, the fraud must be 
pleaded.! 24 Am. Jur. 72. 

Mee) sovermenvs Oo: traud Or mistake, the 
Crrcuisvances CoOnstituting fraud or mistake shail 
beomcetcduwain paruicularity.' Rube 9(b)_ am. 
Civ. P. 

'A pleading requisite to enable the party 
who files it to offer parol evidence of fraud 
in a written contract for the purpose of avoiding 
the contract should contain allegations of the 
fraud that are clear and positive.! 24 Am. Jur. 74; 
56 [ieee 1S. 

‘Here appellant did not, in her original complaint, 
in“her answer to appellee's counterclaim or in the 
pretrial Order, allege or contend... . frauds. . 

We, therefore, on this appeal cannot consider that 

issue, because appellant did not plead it or validly 
bring it before the Trial Court, and that Court 
DEObermedVGenOusdeLermine 1t. United Staves v. 
Waechter, 9 Cir., 1952, 195 F. 2d 963, 964; Pacific 
Stecieimederics ya cymes, 9 Cin., 1962, 30/ V.2d (ey 
Gee Monge v. Smyth, 9 Cir., 1956, 229 F.2d 361, 366 
vel wie. 


Mee appellants answers contain no specific accus2tions against 
@nyone by name, by amount, by savings account nunber or any other 
Meeoil. Only vague generalities are hinted at, but not alleged 
Mm appellants Bank Board, et al. Appellant Savings and Loan 
ieommissioner makes no allegations whatever of fred, etc. 
eR-571~-574) 

Popeltants were specifically asked by the Trial Court 


at maievy wished to file any cross-complaint or make any specific 


eilegations. Appellants expressly declines to do ines 

Appellant's fourth opportunity to make accusation and 
m present proof of any fraud, crime or wrongdoing was when the 
ere. Court ordered both sides to serve and file Motions for 
summary Judgments and to make replies or oppositions to such 
Summary Judgment Motions. 

Appellants made no factual showing of any kind whatsoever 
Naming any names, referring to any amounts OFr any savings account 
Mumbers or stating any facts of any fraud, crime or wrong against 
my named savings depositor or specific savings account amount 
among all the 1,899 which appellants have forfeited. 

Instead, appellants made vague references to "dilution", 
‘insiders" and similar uncertainties. 

Appellants had taken 6 depositions among them were the 
eresident of Long Beach Federal, the President of the City Nat- 


Zonal Bank of Beverly Hills, and several large Equitable stock- 


holders and Long Beach Federal depositors. 


The depositions: covered 341 pages with an additional 
Wes pages of exhibits. Yet appellants did not offer any of 
Gerd depositions or any part thereof for the consideration of 
@ie Trial Court, nor did they in any way bring said depositions 
meeeniy Of them to the atitention of the Trial Court, 

Appellants attempted, nevertheless, to use said 
depositions (never seen by the Trial Court) as part of their 
Pecord on their appeal tio this Court and even filed their opening 
meaets containing reference to such depositions never seen by the 
@rial Court. 

Peter emesrings before this Court of Appeaiss on notice, 
Meeiancs were required to re-brief their case omitting there- 
‘from all references to the depositions and other matters never 
mercred by appellants to the Trial Court not seen or considered 
By that Court. 

MiewOrndermoumihas Court of Appeals so vomdering is filed 
in these appeals in appeal numbers 20522, 20378 and 20#'7 and 
is dated September 20, 1966. 

feevwnere anv appeliant'* s pracf to this Court of Appeals 
has any appellant made any claim or showing to justify forfeiture 
Of all 3,800 savings depositors who hold the 1,899 forfeited 
Savings accounts. 

On page 55 of appellant Bank Board's opening brie? they 
refer to 7 or 8 depositors who have individual accounts ranging 
between a $1,167,800.00 and $250,000.00. 

On page 54 they make a tabulation that shows that Long 


Beach Federal had 33 accounts of $20,000 to $50,200 each in 1960 
and 12! such accounts in 1962. 

On page 10 they make further comparison as to 6 accounts 
G@ over $100, 000 eechieat Che time of merger @e centrasted but with 
one account of $100,000 before the 1960 seizure. 

It is thus obvious that appellant's forfeitures of 1,899 
Savings accounts are not based upon any individusl wrong, fraud 
meeeormine Of any forfeited account holder, but solely upon the 
Size of the account or status as pledged or assigned to secure 
Gebt. 

To state the matter plainly as found by the Trial Court, 
appellants forfeitures are purely arbitrary and without basis in 
Mew. (235 F. Supp. 578 at 598) 

Appellant Bank Board's own Chairman McMurray under oath 
Stated the only basis for the forfeitures. He said "the $10,000 
figure was selected because it was the maximum amount of 
federal account insurance; the board believe that generally 
that acoounts would not be opened by bona fide savers in amounts 
larger than $10,000 in any one account." Appellants opening 
brief page 15-16 (McMurray Affidavit 3R-1002) But he told 
Consress the contrary. (See page61-63 hereof) 

But whether or not a savings account is "bona fide’ 
Cannot be determined solely by the size of the individual accounts. 
$100, 000 deposited in a single account can be genuine and bona 
Fide and another $100,000 deposited in 10 separate accounts of 


$10,000 each in the names of combinations of husband and wife, 


i 


fusband and daughter, wife and son, husband and mother-in-law, 


@ec., SO as to make 10 separate accounts, numbers and groups 
would appear to demonstrate lack of genuineness rather than being 
bona fide. 


Yet the $100,000 single account is forfeited by 
appellants and the 10 $10,000 single accounts aggregating $100,000 
@eeeravored and preferred. They take not only their own share 
@ Long Beach federal surplus but also the forfeited shares of tne 
$100,000 single accounts. 

Appellants Bank Board "belief" that new accounts would 
Mot be opened by bona fide savers in amounts larger than $10,000 
in any one account is demonstrated false by the survey made by the 


United States Savings and Loan League at year end 1964. The 1955 


SAVINGS AND LOAN FACT BOOK issued by said league says in part on 
me 19: 


"At year-end 1964, a survey by the United States 
Savings and Loan League shows, 31.4% of all savines 
at associations were in accounts that had talances 


in excess of $10,000. .. ." (emphasis added) 61 / 


} 61 In United States v. Philadelphia Nat. Bank, 374 U.S. 
me lO Led. 2d 915 (1903) the U. S: Supreme Court said at U. 5. 
mee 525, L. ed. page 922 in footnote e: 


lee iceciscussiom in this portion of the 
opinion draws upon undisputed evidence of record 
in the case, supplemented by pertinent reference 
materiels. . . .” (emphasis added 


listing text books on banking, articles in banking trade associa- 
m0n journals, law review articles and various publications. 


Thus appellants swore under oath that they believed almost 
@ecnird of all the saévings accounts in all the savings and loan 
sociations throughout the United States are "not opened by bona 
Ge savers" because such accounts had balances in excess of 


p, 000 each. 


xT. 
$4, 606,250,000 OF NEW SAVINGS DEPOSITS WERE 
MADE IN 108 LOS ANGELES - LONG BRACH SAVINGS 
ASSOCIATIONS IN 1962, NONE WERE PENALIZED 
EXCEPT LONG BEACH FEDERAL 

| Tn April 1960, appellants seized Long Beach Federal for 
the second time. Long Peach Federal then had about $96,000,000 
ih savings deposits. [3R-1126] Appellants' 1960 program was to 
agein Pom end destroy the seized Long Beach Federal as they had 
it 1946-1948. A $69,000,000 run of withdrawals of savings deposits 
followed the 1960 seizure. [3R-1126] By April 1962, but $30,000,00 
@eesavings deposits remained in the wrecked Association, when it 
Was returned to its founding management. [4R-1138] 

$24,000,000 of new savings deposits came into the 
Association within two days of its restoration and $42,000,000 
Of new deposits were in the Association by November 30, 1962. 

Appellants would partially forfeit and penalize 
$19,000,000, or almost one-half, of these new savings deposits. 

Appellants pretend that the $42,000,000 of new savings 
aecounts are "temporary" or "free riders". But the truth is, 
appellants were bitterly disappointed that Long Beach Federal 
could regain any of its lost savings deposits. 

Appellants originally based their entire attack on the 
all new savings depositors because of accounts of $100,000 or more 


each. But these 54 accounts constituted only 3% by number of the 


approximately 1,900 savings accounts now forfeited and penalized 
, 


by appellants. Over &0% by number (about 1,524) of the savings 
fecounts appellants would forfcit, are each $11,000 or less. About 
17% (about 324) are each $500.00 or less. [3R-15).1] 

Certainly Long Beach Federal should be able to regain 
is original $96,000,000 of savings deposits it had at the time of 
its 1960 seizure. 

The $42,000,000 total of new savings deposits added to 
the $50,000,000 remnants of April 1962, came to only $72,000,000 
fotal. Jong Beach Federal was yet short by about. $24,000,000 f'rom 
being back to the $96,000,000 in savings deposits it had when 
Seized in 1960. Yet, for this partial recovery, thousands of the 
[ee savings Gepositors are penalized and forfeited by appellants. 

Appellants falsely pretend that rapid changes in savings 
accounts are unusual or evil. Appellant's Bank Board Chairman 
McMurray says accounts of over $10,000 are temporary and ere not 
bona fide. But their own Source Book published by them for the 
year 1963, discloses that the average turnover in all 108 savings 
énd loan associations in Long Beach end Los Angeles area for the 
calendar year 1962 was over one-half, or about 54% of the total 
of all savings deposits. Photocopies of the cover pages and pages 
12 and 18 of appellants! 1963 Source Book are Appendix 1-d hereof. 
Wifey disclose: 


Percentage 
Total 1962 savings capital all 108 


Los Angeles - Long Beach savings 


associations (page 12 of the 
PeMicemrook) ...... .-.- « + « $0,549,444,000 = NeeZ 


Total 1962 new savings capital 
deposits in all 108 Los Angeles - 
Long Reach savings associations 
. ene the Source Rook). . . $4.606.250.000 


= Sug 


54% of Long Beach Federal's 1960 totel of $96,000,000 of 
Savings deposits is $51,840,000. long Beach Federal in 1962 got 
Meek only $42,000,000 of new deposits. This is about $10,000,000 
less than the @verage percentage of new deposits in all 108 savings 
@esociations in the Long Beach - Los Angeles areca. 
Yet appellants would forfeit and penalize thousands of 
Tong Beach Federal savings depositors. But NONE of the depositors 
in any er tec wlO/ OLher Long Besch - Los Angéles area associf#tiong 


Mee penalized or forfeited in any way. 

Appellants own Source Book demonstrates that a 54% 
furnover in savings deposits for the year 1962 was the average fam 
all the 108 savings and loan associations then in the Los Angeles - 
yong Beach, California area. 

The net result to each association of said 54% turnover, 
Mmeourse, Giffers. Some gained, others lost. 

But these figures of a 54% yearly turnover demonstrate 
fie falsity of the appellants pretenses that any savings depositors 
are permanent. In two years 100% will be new deposits. 


The penalties inflicted on Long Beach Federal alone 


pure animosity of the appellant Bank Board against Long Beach 

Pederal. Otherwise all of the 107 other savings associations in 
the Los Angeles - Long Beach area should have also been penalized 
for their 54% average turnover in total savings accounts in 1962. 
The penalizing of Long Beach Federal savings depositors 
who made their deposits in amounts of $10,000 or more per account 


eCvVeEN more revealincec. 


parr. 

APPELLEE SHAR#HOLDERS' PROTECTIVE COMMITTEE | 

PROPERLY REPRESENT ALL 60,000 LONG BEACH FEDFRAL 

SAVINGS DEPOSITORS. THEY REFUSE TO ACCEPT ANY 

FORFEITED STOCK: NONE HAVE JOINED WITH APPELLANTS 

Appellants atttack the District Court's findings and order 
mat appellee Shareholders! Protective Committee properly represent 
fhe entire class of all 60,000 Long Beach Federal savings 

62 / 
Mepositors. 

No appellant, however, tells this Court that the 
Mestrict Court made this finding only after several days of trial 
mo 2)? 1963) with witnesses on the stand, exhibits 
Introduced and cross-examination by appellants counsel Assistant 
mmo. ALtorney Dooley. Prior to said trial an Order to Show Cause, 
Mecice of hearing and a copy of plaintiff's entire complaint in 
action No. 63-1072-P.H. was personally mailed to everyone of the 
60,000 savings depositors at their respective addresses shown on 
appellee Long Beach Federal's savings records. Such mailing was 
@one pursuant to the order of the District Court. 

Said Order to Show Cause and notices were also published 
in the Long Beach daily newspapers and other Los Angeles County 


newspapers. This was but one of 5 similar notices given to all 


2/ Appellant Bank Board makes its attack in footnote 2, page 
53 of its opening brief. Appellant California Savings and Loan 
Commissioner makes his attack at page 42-47 in his opening brief. 


fe/ Plaintiff's Exhibits 12/9/63 and 12/12/63. 


Long Beach oe depos:itors by direct mailing and by 
4 


publication. 


No Long Beach Federal savings depositors will accept any 
@e the forfeited stock offered them by said Bank Board. Repeated 
notices have been mailed, and published, to all 60,000 Long Beach 


Mederal savings depositors of the Bank Board's forfeitures arf 
Meeferences. Said publication was in Long Beach and Los Angeles 
@eily newspapers. Said mailings were personally addressed to each 
me cine thousands of Long Beach Federal depositors. 
such notices include those mailed and published: 
(a} In March, 1963, of the April, 1963 special mass 
mecting of Long Beach federal savings depositors held in 
the Be Beach Municipal Auditorium;[ Pi's.Rxh.22/9/63-6:7-A-2-5} 
7-A- = . 5) 
2} ineiumerC65, of Mthe Julyu6, 19635 continiied and 
resumed, mass meeting of Long Beach Federal savings depositors 
in is Beach Municipal Auditorium;[Pl's.=xh.12/9/03-7;7-A- 
AA- = 
@) in July, 1905, of the August 16, 1963, public 
hearing held by the Savings and Loan Conmissioner of the 
State of California; [12/12/63-13] 
(d) In November, 1963, of the Order of Distribution 
of $7,000,000 of said Equitable stock from Court among said 
60,000 Long Beach Federal savings depositors; [3R-298-200BBB] 


(e) In May, 1965, of the entry of Judgment by the 

i Oe COlrietor equal and pro rata distribution and 

Geclaring said forfeitures illegal and void, and of 

plaintiff's application for attorneys! fees. {3R-1748-1755] 
These notices are all in addition to the mailed and published 
Mevices of March 1962 of the court dismissal of the class actions 
[5R-1748-1755] in reliance upon said Settlement Agreement and its 
Peovisions for equal and pro rata distribution. 

In each of the mailed and published notices smt to all 
60,000 Long Beach Federal savings depositors, by order of the 
court, there was a requirement made by the court that any savings 
depositor objecting to equal and pro rata distribution appear 
before the court and state his objections. [3R-1753-1755] Witn out 
One exception none of the 60,000 savings depositors ever made any 
Objection. The lone objector was an attorney whose stock distri- 
bution would have amounted to less than $200. He at first appeared 
and objected, but later dropped out. He never intervened or took 
any active part in the litigation. He is not a party to these 
appeals. He avpveared for himself alone. He was one alone, out of 
m,000. [235 F. Supp. 5708 at 591 | 

None of the 60,000 savings depositors would take the forfeited 
stock of their fellow depositors. None have appeared before this 
Meany court and sought to enforce said forfeitures. Nor do any 
Of them support the Bank Board's position. Nor do any of them 
join appellants in these appeals. 


No appellant offered any testimony or ‘ffered to produce 
Mey evidence to the trial court that the Shareholders' Protective 
@emmittee who for 20 years has litigated before the U. S. Supreme 
meee, this Court of Appeals, the Federal trial court, the 
@elifornia State trial and appellate courts and “ongressional 
Gommittees, has now suddenly become disabled to continue such 
representation. 

imino oumeoDr ies Alpine Estales,. Inc., 529 I. 
m 909 (CA-9, 1964) this U. S. Court of Appeals for the Ninth 
Mrcuit said at page 914: 

" , . . Adequacy of representation is a question 

Sieiier, LO be yaused and resolved in the trial cowrt 

in the usual manner (Warner v. First Nat. Bank, 236 

pede op ose (Cth Cir. 1956); Weeks vs Bareco Oil Co.5 

125 F.2d 84, 93-94 (7th Cir. 1941)), and assertions 

in defendants! brief in this court are ineffectual 

to make a factual issue on vlaintiffs!' ellegations of 

ability to protect the interests of the class, mucn 

less to disprove them." (Emphasis added) 


Appellant Bank Board has changed its position before this 
Court of Avpeals on the question of adequacy of plaintiff 
Shareholders! Protective Committee to represent the entire class 
of Long Beach Federal shareholders. 

Im the last paragraph in footnote 13 on page 11 of said 
appellant's Memorandum in Support of Motion for a Stay filed in 
this Court of Appeals about September 20, 1965, appellent Bank 
Board says: 

"Te adequacy of the representation by the Shareholders' 

Protective Committee of the Long Beach shareholders 

adversely affected by the judgment below is not being 


raised. The appellant Bank Board has the right to 
represent their interests and to enforce their claims 


to the Equitable stock in dispute. Reich v. Webb 
Pe Me co 15> (C.K. 9), cert. den. 380 U.S. O15," 


pecluembs reference to Relch v. Webb is particularly 
imeeresting because this Court of Appeals in that case cited with 


meeroval and quoted from Federal Home L. B. Bd. v. Greater Del. 


je Fed. S.& L. Ass'n 277 F. 2d 437 (CA-3, 1960) in that case the 
Gee Board alone sought to voic the conversion of Greater Delaware 
Maley Federal from a Federal association into a Pennsylvania 
Save association. No savings depositor of Greater Delaware 
@eicy Federal had joined the board in the litigation in either 
mee trial or appellate court. The Court of Appeals denied the 
Bank Board the relief it sought and said at page 441: 


" . . . However, no shareholder has joined in 
this claim that the shareholders have been wronged 
Syeomunmeir Conduct. mere is no evidemce, not 
even an allegation, that any shareholder was in fact 
misled or in any way adversely affected by the 
failure of the proxy notice to contain the information 
the Board thinks it should have contained. Thus, 
tiemsoara's positon 15 not Supported either by a4 
showing of deception and injury in fact or by a 
showing that notice as given has failed to comply 
with any stated or formal requirement of law. 

We find no merit in it." (Emphasis added.) 


dur own Ninth Circuit Court of Appeals has cited and followed the 
sreater Delaware Valley Federal case. 

In Reich v. Webb, 336 F. 2d 153 (CA-~9,1964) [Cert. 
denied 380 U. S. 915; 13 L. ed. 2d 800 3/65], this Ninth Circuit 
Court of Appeals considered the Greater Delaware Valley Federal 
decision and saidat page 157: 


"6g .. In that case the Bank Board sought a 


Geclaratory judgment voiding the conversion of a 
Federal Savings and Loan Association from a federal 
to a state cherter until the approval of the Bank 
Board was obtained. No duty on the part of the 


rn ee ee 


wor Dpotling more than e declaration that substantive 
liability cannot be created by the Pan~ Board 

apart from statute, a proposition with which we 
fully agree." (Emphasis added.) a 


meecreatcr Delaware Valley Federal the Bank Boarc tried to nullify 
the conversion from a Federal to a State association. But " 
Me shareholder has joined [the Board] in this cleim...". In 
mer present case the appellant Bank Board has tried to forfcit 
$2,500,000 Of Equitable guarantee stock from several thousand 
long Beach Federal savings depositors. Of the 60,000 depositors 
who might have claimed the forfeited stock, none (except Attorney 
Seevens for less than $200) has joined the Bank Beard in this claim. 
Mee even this one attorney has joined the Bank Board in these 
appeals. 

Appellant Bank Board received copies of each of the 5 
Separate notices, documents, and mailings sent by the Shareholders'! 
Protective Committee and by Long Beach Federal by direct personal 
mailing to each of the 60,000 Long Beach Federal savings depositors. 
paid appellants, through their staff, required repeated drafting 
@ec redraftine of the 55 page "Proxy Statement for Special Meeting 
OF Members of Long Beach Federal Savings and Loan Association" so 
mailed in June, 1963. It contained every statement required by 


Sa.0° Bank Board. 


65/ 1963 prices. 


Appellants Bank Board, ct al., through thelr counsel, 
meticipated in the Court's drafting [Tr 53-99] of the mailing 
in November 196% of the: 


(a) “Order of Distribution of Part of Guarantee Stock" 

pages) ; 

(b) "Notice of Entry Of ‘Order of Distribtuion of Part 
Of Gu@rantee Stock' And of Court Hesrings In Class 
Actions For Partial Distribution of Equitable 
pavings and Loan Association Guarantee Stock to 
pavings Shberenoiders of Long Beach Federal Savings 
and Loan Association" (6 pages); [1R; 2@R-361-366; 
3R~3001I-300H } 

(c) "Complaint To Quiet Title and For Declaratory Relief 
and Other Relief" in action No. 63-1072-P.H., 

(27 pages); [1R; 2R-361-366; 3R-300I-300H] 

(ad) "Stipulation" for distribution of 585,821 shares 
of Equitable stock, dated October 29, 1963, (3 pages)}; 
{1R; 2R-395-397; SR-300QQ-3008S] 


(e) "Merger Agreement", exhibit B, (8 printed peges); 
[1R; 2@R-398-405; 3BR-ZOOTT-ZOOAAA] and 


(of) “Listeor ClasspActiions” (1 printed page). [1k; 
2R-406; 3R-35O00BBB] 
These documents comprise a total of 53 pages. 

Appellants made their objections to the court as to part 
me the contents of said notices thus given. The court considered 
said objections, passed upon them, made changes in the notice, etc., 
and approved the form of notice so given. [TR-55-99] It was 
Mailed to all 60,000 savings depositors and published as ordered 
by the court. [3R-298-311] 

Appellants', Bank Board and Insurance Corporation, 
representatives attended the April 19635 andeJuly 1963 special mass 


meetings of Long Beach Federal savings depositors assembled in the 


ong Beach Municipal Auditorium. Appellants! representatives were 
mtroduced to said shareholders at said meeting. They had nothing 
@say to the shareholders. Appellants' represertatives heard the 
merous questions then asked by the shareholders concerning said 
mecitvures and answered by the President, the attorneys, or 
thor officers of Long Beach Federal.[Pl's. Exh. 7-A-4-8] 

Appellants! representatives also heard the unanimous 
meorOval of a Resolution by the essembled Long Beach Federal 
savings depositors thanking the new $100,000 and over savings 
jepositors for their deposits and condemning as "arbitrary, unjust 
md illegal" the Bank Board's attempted forfeitures. [A copy of 
me entire Resolution is Appx. I-c hereof.] Extracts from said 
meolution are: 

"RESOLUTION 
THANKING NEW SHAREHOLDERS 
FOR THETR INVESTMENTS 
"WHEREAS, there are represented at this special 

meeting of the shareholders and members of Long Beach 

Federal Savings and Loan Association, in person or by 

proxy, more than 42,000 citizens holding shares in 

this Association convened in this special meeting on 


April 27, 1963 in the Long Beach Municipal Auditorium; and 


"WHEREAS, our Association has three or more times 
been seized or threatened with seizure; and 


"WHEREAS, in the seizure of May, 1946 to January, 
1948, our Association share accounts were reduced by 
rursof withdrawals of more than $10,000,000.00 amounting 
to almost one-half of our then total of approximately 
$22,000,000.00 of savings share accounts; and 


"WHEREAS, in the seizure of April, 1960-1962, a 
run of withdrawals of approximately $69,000,000.00 
reduced our association's savings share accounts from 


eee eae teeta ay ery ON CO SMO Le m@O,U0UU0 ,O0U', OO 
Oremors than two-thirds; and 


"WHEREAS, in 1949-1952 our Associs tion was 
threatened with yet another seizure which was prevented 
only by an injunction of the United States Court; and 

ih} 


"WHEREAS , upon the restoration of our Association 
from said seizing agencies substantial amounts of 
ready cash erere: and yet are essential tor the safety 
Omimcouemiued existence of our restorec Association; and 
'! 


"WHEREAS, by the opening of such new accounts and 
Uiewreo pening Of closed accounts, our Association in 
the month of April, 1962 increased its savings accounts 
by over $24,000,000.00 and almost doubled the total of 
such savings accounts from the approximately $28,000,000.G0 
Om OF “saad Seizure period to a savings account balance 
of $79,642 ,896.31 as of June 30, 1962 within three months 
after restoration from government seizure; and 


"WHEREAS, many of the accounts coming to our 
Association in said growth of over $40,000,000.00 of 
Savimes accounus in less than three months were accounts 
exceeding $100,000.00 each in amount; and 


"WHEREAS, many of said savings accounts constituting 
said $40,000,000.00 increase in savings were used as 
security by said savings account holders for loans 
obtained by them from outside banks and other financial 
sources; and 

uh 


"WHEREAS, the Federal Home Loan Bank Board and 
Federal Savings and Loan Insurance Corporation who have 
inflicted the damage and destruction on our Association 
of said seizures and runs and misleading front-page 
newspaper publicity thereof, now insist ard demand that 
said new savings account holders in our Association 
whose accounts have been so used for security of bank 
loans or whose accounts exceed $100,000.00 each must be 
required to forfeit their respective shares of the net 
surplus, reserves and undivided profits of our 
Association upon the combining of our Association with 
Equitable Savings and Loan Association as provided in 
Article XV of the Settlement Agreement of February 14, 
1962 between our Association and said Bank Board and 
Insurance Corporation; and 


"WHEREAS, we believe said attempted forfeiture 
oo @wioletvon Of the charter of our Association, the 
savings account contracts made upon the creation or 
investment in said savings accounts, and is also 
COmveery CO, ang in conflict with, the Constitution 
amd laws of the United States and of the State of 
California and is @ denial of due process and denial 
of equal protection under the laws and is an 
arbitrary and unlawful exercise of a nonexistent power. 


"NOW THEREFORE, WE, THE SHAREHOLDERS AND MEMBERS 
OF THIS ASSOCIATION, DO HEREBY RESOLVE: 


m. That we the shareholders and members of this 
mutual savings and loan association hereby express 
Our &@ppreciation and gratitude to each of our savings 
account investors who demonstrated their confidence 
(ime aoOclaglOn Won 1bS restoration On April e, 
1962, by thereafter: 


"(a) Investing in new savings accounts or 
imcveicine Limesanoumes Of existing accounts in 
amounts in excess of the $10,000.00 insurance of 
accounts; and 


"(b) Also borrowing from banks and using their 
said savings accounts in our Association for 
Security for said bank loans or otherwise 
pledged User personal credit and resources 
to obtain money to invest in our mutual 
Saimmeom sceciadulon in lus time of peril 
and need immediately following said 
restore t Lon. 


"0, We condemn as arbitrary, unjust ard illegal 
the attempts of the seizing Bank Board and Insurance 
Corperomron, Or their Successors, to compel an 
MncOustivurtoenal and illegal forfeiture of our said 
savings account investors! rights to their proportionate 
share of our Association's net surplus, reserves, and 
undivided profits." 

Until this resolution was passed appellants Bank Board, 
a al., had sought to forfeit only savings accounts in excess of 
3100, 000 each. After said resolution was passed appellants 
sxpanded their forfeitures to include all savings accounts pledged 


or assigned for any debt regardless of the size of the savings 


\ecount and to also forfeit all accounts of over $10,000 per 
\ecount to the extent each such account exceeded $10,000. [Pl's. 
‘xh. 21-41 page 6] 

Five times Long Beach Federal savings depositors have 
feceived written notices (totaling over a hundred pages) discussing 
me Benk Board's forfeitures. Twice Long Beach l*ederal savings 
@eositors have assembled in special mass meetings in the Long 
mech Municipal Auditorium. Twice the U. 5S. Trial Court has passed 
Men and ordered the form and contents of the notices to be sent 
Wy mail to all 60,000 Long Beach Federal savings depositors and 
Meempubli ished in the daily newspapers. 

CiGwonecailecinese molices, meetings and discussions, only 
me of the 60,000 Long Beach Federal savings depositors would accept 
mer Of the Bank Board forfeitures. The forfeited stock he was 
filling to accept amounts to less then $200 out of a total of 
99,500,000. He has now dropped out of the case and is not 4 party 
m these appeals. 

Thus, the majority, by number of savings depositors, 
is now 60,000 against the Bank Board forfeitures and none in 
favor of them. 

The majority rule thet savings depositors in a financiel 
Metitution are able to control litigation allegedly for their 
Yenefit has been followed repeatedly in the U. S. Supreme Court 
fo in our own Ninth Circuit Court of Appeals. It was so followed 


Mm Denicke, et al., v. Anglo-California Nat'l. Bank of San 
Mencisco, 141 F. 2d 285 (CA-9, 1944) (Gert. “dented S25°Ur 3..ae7 


en. ed. 592.) This was a derivative action by certain National 
ank stockholders against the directors and managing officer of 
mer bank for misuse of the bank's assets and property for the 
mersonal benefit of the directors and managing officer. The total 
mount sought was in excess of $5,000,000. 
About $2,590,000 had been collected from certain of the 
Mrectors and officers (45 Fed. Supp. 524, at 528). Settlements 
m the remaining litigation were offered for ea total of $400,000. 
The management @ the Bank had been changed. The new 
lnagement and 95% of the votes of the total outstanding stock of 
me Bank approved the compromise. They asked the District Court's 
mprovel of the dismissal of the class actions and acceptance of 
me compromise. The original plaintiffs who had filed the 
Mecessful class actions opposed the dismissal and appealed. There 
ere over 1,000 stockholders, only two of whom were appellants. 
bowreuinro Uo. Court or “Appeals for the Winth Cirew@ec 
ind the Supreme Court, by denying certiorari, approved the majority 
file of the 95% vote of the Bank's stockholders. In affirming 
mis Court of Appeals for the Ninth Circuit said at pages 287-288: 
é “Ss , . efter notice towall stocvholders, a 
hearing, eventuating in the judgment appealed from, 


' was had 


"(3] Under all the circumstances we think it 
was primarily for the shareholders and the presently 
constituted authorities of the Bank, acting in good 
q faith, to determine whether the best interests of 
teat instatucton did not lie in the course they esked 
leave to follow. Cf. Hawes v. Oakland, 104 U.S. 450, 
462, 26 L. Ed. 827. Out of more than a thousand 
shareholders only two, and those the appellants, 


objected 


"(4,5] Appellants insist that the court lacked 
power to terminate the suit without their consent. 
Rule 23 of the Rules of Civil Procedure affords no 
ground for that view, and the Californie authorities, 
eu icaem, e@reto the contrary. It is the rule in 
that state that the stockholder is permitted to sue 
Veimoly i onder wo set in motion the judictal. 
machinery of the court.' [Citing authority} ... We 
are nol @vare Of any federal law to the contrary, and 
in the present circumstances we think it appropriate 


if not obligatory on us to apply the local rule. 
Empnasis Seceds} 


"6G 
Denicke owned 1,600 shares of the common stock 
of the Bank and Doble 1,752 shares, out of a 
total of 410,000 shares of common and 1,925,000 
shares of preferred outstanding." 

Appellants insist upon forfeitures to teke from some and 
give to other depositors stock that none of the savings depositors 
a Long Beach Federal will accept. None have joined appellants 
mther in the Trial Court or on these appeals. 


imewU SS. Court -of Appesls for the Third Circuit an 


federal Home Loan Bank Board v. Greater Delaware Valley Fed. S. & 


MeAss'n., 277 F. 2d 437 (1960), refused to nullify the conversion 
ft Greater Delaware Valley Federal from a Federal to a State 
issociation because "no shareholder has joined" the Bank Board in 
shat case. 

Ths Winch Circuit» Court of Appeals should reject 
ippellants forfeitures in which "no shareholder of Long Beach 
Meeral has joined." 


Congress in 12 U.S.C. §1464(i) spelled out in great 


detail what was required of a Federal association which converted 


to a State association. Only 51 per centum of all the 


yotes cast at such meeting, ’ 


is equine’. 
Bank Board approval is not one of such requirements. 
Mies Court "or Appeals for the Third Circuit said in 
B77 F. 2d +37, at page 40; 


: . Moreover, as the court below pointed 


Ollie during the consideration of this legislation 

Congress Wes apprizee of the Jikelihood that an 

Po oOCiagbion, displeased by the course of Board 

monition, would seek to escape federal supervision 

by acquiring a state charter. Expressing this 

fear, the then Chairman of the Board recommended 

that the bill be amended to enable the Board to 

eevee SUCH COMVErsiOn. . . . 
@eesress did not foliow such recommendetion anc no such orovision 
became Mei. 

Appellants were denied by Congress the power they now 
Meese this Court of Appeals to legislate for them. Not merely "51 
per centum," but the entire body of all savings depositors of 
Long Beach Federal voted at their special meeting thanking the 
9100,000 and over new savings accounts for becoming depositors 
and condemning as "arbitrary, unjust and illegal" the Bank Board's 
forfeitures. This majority rule by the savings depositors of the 
disposition of their own property was followed in the Greater 
Delaware Valley Federal case, 277 F. 2d 437, in the Third Circuit, 
mo by this Ninth Circuit Court of Appeals in the Denicke v. Anglo- 
Meifornia Nat'l. Bank of S. F., 141 F. 2d 285, case. 


Only appellant Bank Board's "supervision by blackmail" 


[Congressional Investigating Committee Report, page 2-44 hereof 


| 
for details] thwarts the repeatedly expressed unanimous will of ai 
mae Beach Federal savings depositors. 

Tie wees: Cour, heard testimony, received exhibits, 
Gonsidered cross-examination and argument by appellants on the 
meent of appellee Shareholders! Protective Committee to continue 
its then 18 years of representation of all Long Beach Federal 
meeees Cepositors. [TR 100-257; TR 102 Def's. Exhs. A, B, A, 
eer eo, CC; Pils, Exhs. 1, 2, 3, 4, 5, 6, 7, 8, 9-% 
Meee 20, 10-A;B,C,D, 11, 11-A,B,C,D,E, 12, 13 14, 14-A,B,c, 15, 
m-A,B; ] 

ia itomoummnen (255 Ff, Supp. 573 at 590-591, Appx. Ta 
Bereof) which constitutes the findings of the trial court in this 
case more than a printed page is devoted to the findings on the 
adcauacy of appellee Shareholders! Protective Committee to 
Fepresent the entire class of all savings depositors in Long Beach 
mederal. 
| Although appellant Savings end Loan Commissioner devotes 
6 pages to his brief to attacking such findings and appellant 
Benk Board also attacks the District Court findings,none of the 
ents Support their attack with any record references to 
May evidence they offered to the Trial Court upon this matter. 

Nor do they comment in any way upon the holding of this Ninth 
Circuit Court or esppeals an Harris v. Palm Springs Alpine Estates | 
nc., 329 F. 2d 909 (CA-9, 1964) cited and guoted repeatedly by 


meer ial Court in its opinion on this subject. 


Me@eralshulles of Civil Procedtire, Rule 52 reads in part: 


fable surplus. It 1s not necessary for a 
class action that the persons representing 
the class shall have the same rights as 
one another; they may have unequal 
rights, or, indeed, they may have conflict- 
ing rights, [Harris v. Palm Springs Al- 
pine states, Inc. (9 Cir. 1964) 329 F.2d 
909] but still be of a class (Chance v. 
Superior Court of Los Angeles County 
eteel. (1962) 58 Cal.2d 276, 235 Cal.Rptr. 
761, 873 P.2d 849; Hink et al. v. Superior 
Court of Los Angeles County et al. 
i962) 58 Cal.2d 921, 28 Cal. Rptr. 771, 
373 P.2d 859}. Regardless of the amount 
of the deposit by any sharcholder, or the 
date thereof, or whether or not the ac- 
count was pledged, the thing all share- 
holders have in common is that they 
were depositors in Long Beach Federal 
Savings & Loan Association, under one 
common charter and oie law authorizing 
the ecrcating of the <s\ssociation as « 
mutual institution, and received identical 
passbooks. Here, there are 60,000 share- 
holéers; obviously so numerous as to 
make it impracticable to bring them all 
before the court. Here, there has been 
the greatest possible notice to all the 
shareholders of the position taken by the 
Association and the Committee, including 


acopy of the Complaint in Action No. 63- 
1072-PH, sent to each by mail, together 
with an order to show cause, fixing a time 
and place to object, if any one cared to 
object. One person showed up and ob- 
jected, but has proceeded no further, 
and the Court must conclude that he is, 
and all the other shareholders are, con- 
tent to have the matter adjudicated with 
the present parties, under the pleadings 
framing the issues. One Ross and sev- 
eral others showed up and asked that 
they represent themselves as intervenors 
rather than have the Committee repre- 
sent them, but each asked the same re- 
lief sought by the Committee, i. e., pro- 
rata distribution of the distributable 
assets as provided by the Statute, the 
charter, and the Settlement Agreement. 
Except for the intervenors, not a single 
shareholder has appeared in this or any 
of the three actions objecting to either 
the position taken by the Shareholders 
Protective Committee or the individuals 
composing it, or the position taken by 
the Association. The only one who is 
objecting is the Bank Board, and it has 
and claims to have no pecuniary interest 
Whatsoever in any of the property in 
custody of the court, which is the subject 
matter of this action and which belongs 
to the shareholders of Long Beach. F.R. 


—_—-C.P. 23 “does not require that all the _ 


ated, if there are substantial questions 
either of law or fact common to all.” 
(Harris v. Palm Springs Alpine Estates, 
Inc. (9 Cir. 1964) 329 F.2d 909914]. 
And the fact that no investor is object 

ing is a factor to be considered. Here, in 
this casc, where process would be re- 
quired to be served on approximately 
60,000 persons, or separate suits filed, 
it is most appropriate to heed the ad- 
monition contained in the last cited case 
(p. 913) that: “Indeed, it has been sug- 
gested that ‘the ultimate effectiveness of 
the federal remedies’ in this area ‘may 
depend in large measure on the applica- 
bility of the class action device,’ and 
particularly of the ‘spurious’ class action 
Provided by Rule 23(a) (3).” While that 
Case holds that it is a question of fact 
to be tried, as to whether or not persons 
properly represent a class (with which 
there can be no quarrel), the undisputed 
facts related herein are sufficient for 
this court to form its judgment as a mat- 
ter of law on the Motion for summary 
judgment. Moreover, it seems logical 
that “it is primarily for the sharcholders” 
to determine what course they want to 
follow. [Denicke et al. v. Anglo-Cali- 
fornia Natl. Bank of San Francisco (9 
Cir. 1944) 141 F.2d 285, Cert. den. 323 
toe 7o0 Goes ct. 44, 39) Lied. 592). 
It cannot be overlooked that the Share- 
holders Protective Committee holds 
written proxies from more than a major- 
ity of the shareholders, and that all share- 
holders were advised of the position of 
the Shareholders Protective Committee 
and the Association, before the Merger 
Agreement was signed, and that the same 
Committee is and has been licensed by 
the State of California for 18 years, and 
that the Committee has participated on 
behalf of the shareholders in all of the 
long series of litigation and in the Set- 
tlement Agreement. I hold that the 
Shareholders Protective Committee prop- 
erly represents all the shareholders as a 
class, under F.R.C.P. 23. In this connec- 
tion, it must be kept in mind that the 
members of the Sharcholders Protective 
Committee, and the intervenors are also 
suing individually as shareholders and 
depositors in the Association, and they 
have a right to have their individual 
rights declared, and in doing so, the court 
cannot escape the determination of the 
rights of all shareholders in order to de- 
termine the rights cf one, so that any one 
not a party to this action could, under 
F.R.C.P. 71, enforce those rights “by 
the same process as if he were a party.” 


Neither appellants Bank Board nor Savings and Loan 
@emissioner see fit to tell this court that not one shareholder 
out of the 60,000 has come forward to join with either appellant 
on Bese Oppeals and this, despite 5 times repeated personal 
@ecct mailed notice, including a copy of the entire compleint 
filed by the Sharecholders' Protective Committee with the U. S. 
ial Court on behalf of all 60,000 Long Beach Federal savings 
.... 

j The position of appellants before this court is in 
Mecct Gefiance of the expressed command of Congress that all 


@eings depositors shall share equally. It is also in direct 


efiance of the expressed wishes of all Long Beech Federal 
Savings depositors at their mass meetings at the Long Beach 
Municipal Auditorium. The assembled Long Beach Federal savings 
Sposictors unanimously voted authority to their protective 
memittee to file these actions and obtain the Trial Court's 


judgments. 


Vel 
THERE IS NO LACHES OR ESTOPPEL BY APPELLEES 
TONG BEACH FEDISRAI OR IPS SHARMHOLDERS | 
PROTECTIVE COMMITTER 

Mppellents were fully informed at @11 times that appellees 
mee Beach Federal and its Shareholders' Protective Committce 
@eulc sue to vacate appellants illegal and arbitrary forfeitures. 
MPi's. Exh. 7-A-4-3 page 5; 12/9/63 - 10-A page 5] They also knew 
#hat such suits would follow and not proceed the merger. 99.4% of 
fhe votes cast were in favor of the merger. [Pl's. Exh. 12/9/63-8 
page 13-16 and 3R-1136] But every ballot by which the proxies of 
Tong Beach Federal's 60,000 sevings depositors were voted contseined 
Mec Statement that the vote in favor of merger was cast in reliance 
een the express provision of the merger agreement which resds: 
‘ "'Tis Agreement is not intended to prohibit 

any shareholder member of Long Beach from teking 
: aoerOpelaweracuvOnvbO exercise such rights, if any, 

which he may have to contest the merits or validity 

Cheticepleam Ofecissolmeion ef Long Beach, Or any 

pert thereof, Im@@rpOmawed Nereim. . . SGP 1 Ss Saeece 

12/9/63-4) 
Such language originated with appellants but was placed 
in the merger agreement at the request of appellees. [3R-11355-1137] 

All appellants approved the merger agreement with such 


i 
Yanguage originated by them as part of such merger agreement. Thus 


fas their express consent to these suits by appellees to contest 
he merger plan OR ANY PART THEREOF. [Pl's. Exh, 3-B; 3-D-4; 3-D-5] 
It was therefore not necessary for appellees to swallow 


G@pellants illegal and arbitrary forfeitures OR lose the entire 


Mereer. NOR was it necessary for appellees to enjoin or imperil 

@ieir Own merger by any Litigation before the merger took place. 
The merger took place September 10, 196%, at about 

650 A.M. On that seme day two of these actions were filed. 

Me. 63-1072-P.H. was filed in the U. S. District Court. [{1R-1; 

@e-7; 3R-2 and 3R-17A, 17B). No. 63-1230-P.H. was filed in whe 


Meee Ornia Superior Court, Long Beach Branch as action No. SO C- 


6967 therein. [2R-7] It became No. 63-1230-P.H. when it was 
mermoved by appellants Bank Board, et al., from said California 
Meperior to the U. S. District Court. 

The third action by appellee Equitable in interpleader 
Ms No, 63-1107-P.H. [3R-2 and 3R-17A, 17B] It was filed in the 
oe District Court September 17, 1963; just one week after 
the merger took place. Equitable deposited the entire 789,650 
Meares of stock "in dispute" with the U. S. District Court when 
Mae action No. 63-1107-P.H. was filed.[3R-2 and 3R-17A, 17B] 
There can be no "laches" when two of the three Court 
Bevions were filed the same day as the merger end the third action 


Ms filed within a week after the merger. 


XV. 

APPELLANTS RELY ON OHIO AND OTHER CASES RE STABLE 

AND SAFE SAVINGS ASSOCIATIONS, SUCH CASES CAN 

HAVE NO APPLICATION TO THE WRECKED AND DAMAGED 

APPELLEE LONG SEACH FEDERAL AND ITS PRECARIOUS 

CONDITION AFTER 20 YEARS OF SEIZURES, JITIGATION 

AND RUNS 

On pages 59-65 of their brief and in their appendix, 
muelents Bank Board, et al., quote extensively from In Re 
eveland Savings Society, 25 Ohio Op. 2d 402, 192 N.E. 2d 518 
G.P. Cuyahoga County, 1961) [page 59 of appellants said brief] and 
Tom In Re Springfield Savings Society, Case No. 60513, Court of 
fammon Pleas of Clark County, Ohio (1965) [page 60 of appellants 
aid brief ] 

But there can be no fair analogy between elther the 
Meveland Savings Society case or the Springfield Savings Society 
md appellee Long Beach Federal. 

The vital distinctions between them can best be shown 
Wy a comparison contrasting in parallel columns: 

BOTH THE CLEVELAND SAVINGS SOCIETY 

(PPELLER LONG BEACH FEDERAL SPRINGFIELD SAVINGS SOCaaiy 


» Desperately needed tens of 1. Had no need or use for any new 
Hilions of rapid new savings Geposits. Needed no protectio 
leposits to restore public from panic Or runs. 

ae and prevent a third 


anic and run which would have 


APPELLEE LONG BEACH FEDERAL 


destroyed long Beach Federal. 


2. Had just been restored 


m its founding management from 


mevcars of Government seizure 
(1960-1962) and disasterous 
Government mismanagement. Had 
suffered in 1960-1961 a 
$69,000,000 run of withdrawals 
@emeoanic Stricken depositors. 
mic run was caused by Govern- 
Ment seizures. The run took 
Over 70% of the 1960 total 
deposits of $96,000,000 and 
left only $28,000,000. 

©. Had no goodwill but 
Obtained $3,000,000 for 
restored goodwill caused 
by $42,000,000 of new 


Bevings deposits. 


4. Desperately needed 
$5,000, 000 of new tax shelter 
to avoid $3,884,000 of | 
= income taxes on 1962 


BOTH THE CLEVELAND SAVINGS SOCIETY 
{ND 
SPRINGFIELD SAVINGS SOCIETY 


e. Had never been seized. 
Instead each hal always been 
operated by its own management. 
Neither ever head a $69,000,000 
(or any) run of withdravals. 
Neither had ever suffered any runs 
Instéad both had 


or seizures. 


uninterrupted growth. 


3. Had no need to restore lost 
goodwill. Had continously 
established goodwill resulting 
from years of uninterrupted growth. 
puch goodwill could not be created 
by any amount of new savings 
deposits. 

4, Had no need for any 
additional tax shelter of 
$5,000,000 nor any damage award 


to shield from taxation. 


APPELLEE LONG BEACH FEDERAL 


$5,000,000 damage award and 
Gener assets. 

me Had 20 yeers of con- 
@enuous litigation with U. S. 
@evernment repeated threats 
MeeeciZzures, runs end des- 
Meuction. Millions of 
mlars of attorneys' fees 
mecurred, 

6. Had been twice seized 
mee aimost destroyed. First 
in 1946-48 with a $10,000,000 
run of withdrawals (almost 1/2 
me the 1946 deposits of 
$22,000,000). Next in 1960 with 
a $69,000,000 run (70% of the 
1960 deposits of $96,000,000). 

7. Had been threatened with 
@eenird Government seizure in 
1949-1953 which was prevented 
Gey by a U. S. Court in- 
junction and Congressional 
Investigations. 

. Ss. 


Had been three times 


vindicated by Congressional 


SPRINGFIELD SAVINGS SOC 


AND 


5, Hee no U. S. Government 
litigation, never threatened with 


Seizure, no runs or desit#ructicar 


6. Had never had e seizure or 


run of withdraywals. Had grown 


EOLiOMONG. “wWigheresere i ojeste) ae 


7. Had never needed court or 
Congressional protection from 
Government seizures and 


Gestructive runs. 


8, Had never had or needed 


Congressional Investigations or 


oOC Tai: 


WPPELLE! LONG BEACH FEDERAL 
myvestigations which con- 
jemned the U. S. Government 


seizures. 


9. Was required to retain 


m000,000 of its assets for 


Meeears to indemnify U. 5S. 


imencies against damages they 


lad incurred by seizures and 
fismanagement. $42,000,000 
menew savings ceposits re- 
€ased this impounded 
9,000,000 for immediate 
Moecribution instead of 
jing held for 10 years. 

10. Had been spending 
lundreds of thousands of. 
m@riars for newspaper, T. V., 
a@dio and other ads to 
ttract new savings deposits 
rom every possible source. 
lad widely advertised its 
illions in new deposits 
® they came in so as to 
ttract more deposits. 


Bil. The $42,000,000 of 


BOTH THE CLEVELAND SAVINGS SOCIETY 
AND 
SPRINGFIELD SAVINGS SOCIETY 


prevectionGgeinst U. S. 


Government confiscation. 


9. Had no impound of 
$3,000,000 to be held for 10 years 
or any impound of any emount for 
any time, to be released by new 


savings deposits. 


10. Each had kept its merger- 
conversion plans as a "well kept 
secret". Had not desired new 


Geposits. 


11. Every new deposit "diluted' 


ae ee ~ So 


BOTH THE CLEVELAND SAVINGS SOCTETY 
OND 


APPELLEE JONG BEACH FEDERAL SPRINGFIELD S*VINGS SOCIETY _ =| 
nev savings deposits increased and decreased both the total 

melO times the total distri- distribution ani all individual 
micion to all savings savings depositors shares. 


@epositors new and old alike, 
mee increased distribution to 
every individual savings 


depositors shsre by 4 times. 


CONCLUSION 


The above comparison demonstrates the continuing errors 
Of appellants. They have blindly applied the procedures for a 
Solvent, prosperous and growing association's (Cleveland ard 
Springfield) merger to the desperate and precarious plight of 


appellee Long Beach Federal which without $42,000,000 of new 


Mevings deposits could not heave survived to merge with Equitable 
and thereby obtain a $9,500,000 surplus to distribute to all 
Including the new savings depositors whose deposits and faith 


@eeated the surplus. 


XVI. 
Le DiISgeRiCr COURT BAS JURZSDLCTION OVER Til 


——t 


CALIFORNIA SAVINGS AND TOAN COMMISSIONER TO 
PREVENT HIM FROM VIOTATING THE U. 8. CONSTITUTIO 


Ny 


FEDERAL STATULES AND APPELLEE'S FEDERAL RIGHTS IN 


THEIR FEDERAL SAVINGS AND LOAN ASSOCIATION 


A. SUING THE CALIFORNIA SAVINGS AND LOAN COMMISSIONER DOES 
NOT MAKE THE STATE OF CALIFORNIA A DEFENDANT 


fie Wiskrict CourG im its Opinion 235 Fed. Supp. 578 
Bt 590 held: 


"[16-18] The Eleventh Amendment does not permit 
a State official to divest ons of rights federally 
granted or created. The rights of the shareholders 
in Long Beach were created by its Federaily-granted 
Cnaieter. And a suit against an of ficial of a State 
in such an instance eg iia ers net 42 Suit 
ageinst the State. Reagan v. Farmers! Loan & Trust 
COs (189! ) ee ee fe 505, Ti S.Ct. 1047, 38 
ioc OMe Sterling eves Vv. Constantin eb al. (1932) 
Seine, 905-20 50-598, 55 S.Ct. 190, 77 L.Ed. 
Ofo;)82 Parte Youme (1903) 209 U.S. 1235. 159-160, 28 
S.ct. 441, 52 L.Ed. 714]. The property having been de- 
posited in this court under the interpleader statutes, 
the Eleventh Amendment does not prevent the Federal 
Court earonmdeclariae the rieitsvand obligations of the 
barvies, and enjoininue the California Savings and Loan 
Commissioner from interfering with such declered 
Meiers ice iydier (| loos) qo U.S. Mel, 15 S.Ct: 
(como aetead cco line State having consented to 
suit against its Savings and Loan Commissioner, it is 
unnecessary to discuss the proposition as to whether 
he is an indispensable party or a necessary party. 
puifice it to say he is a proper party, and rightly 
SO in this interpleader suit, equitable in nature, so 
Ghat thts Court may tinally and eifectively dispose 
of the entire controversy which affects some 60,000 


persons." 


The District Court also made other holdings on shis point. 

Appellant California Savings and Loan Commissioner claims 
the State of Californie cannot be sued in Federal Court because of 
mee Eleventh Amendment to the United States Constitution. 

But the State of California is nowhere sued or ramed as 
meperty in any of the three actions. Nor are these suits against 
mae Savings and Loan Ccimmmissioner suits against the State of 
Bolifornia. 

the State of California will not gain or lose one cent 
Of money or property by the 1,899 trial court judgments nor by 
my judgment given or refused by this United States Court of 
Appeals. 
If the approximately 2.5 million core Equitable guarantee 


Stock held by the United States Courts is distributed equally and 
pro rata to all Long Beach shareholders as specified in the 
mesociation's Federal Charter, California gains or loses nothing. 
Also if the pro rata shares of all Long Beach shere- 
folders who borrowed on their savings accounts and all whose 
lecounts are over $10,000.00 each, are taken from them and given 
® other Long Beach shareholders as required by defendant Federal 
ime Loan Bank Board, et al., California gains or loses nothing. 
ioe sowemmlamieord, 215 U, S. 541, 62 L. ed 460 
(1918), plaintiff sued the banking commissioner of Oklahoma and 


ms surety bonding company for violation of plaintiff's rights 


66 / 
1963 prices. 


meor the U.S. Constitution and also under Oklahoma law. 
Maintiff alleged that other depositors had been paid and ho 

md been excluded from payment in violation of his Constitutional 
ment to equal protection of the law. The suit was filed in the 
me S. District Court. The banking commissioner contended the 

@it was prohibited by the 11th Amendment to the U. S. Constitu- 
mon. the District Court agreed and dismissed. The U. S. 

mpreme Court reversed and said at U. S. page 545, L. ed. page 


63: 

a . The sole question for our consideration, 
ier: is “whether PRemcamoc Ol accion stated is one 
against the state, of which the district court has 
bowel SOLet Lon. 

ae Eneuackeonmas NOL Cue against the state. 
To answer it otherwise would be to assert, we think, 
that whatever an officer does, even in contravention 
of the laws of the state, is state accb1en, Ldenti- 
fies him with it, and makes the redress sought against 

| him a claim against the state, and therefore pro- 

hibited by the llth Amendment. Surely an officer of 
a slate may be delinquent without involving the state 
in delinquency, indeed, may injure the state by de- 
linquency as well as some resident of the state, and 
be amenable to both. 


mi further at U. S. page 546, bl. ed. page 463: 

5 immunity from suit was a ‘high attribute 
of sovereignty--a prerogative of the state itself-- 
which cannot be availed of by public agents when 
sued for their own torts.' And it was further said: 
'The Lith Amendment was not intended to afford them 
[public agents] freedom from Liability in any case 
Vecmonmunder colom Om Unetr office, they have in- 
jured one of the state's citizens.! ae 


In Griffin v. School Bd. of Prince Edward, 377 U. S. 218, 
BL. ed. 2d 256 (1964), the U. S. Supreme Court said at U. S. 


page 228, L. ed. page 263: 


"(c) It is contended that the case is an 
Se lOnmegaimay the Stmte, iseforbidden by the 
Eleventh Amendment, and therefore should be 
Gismissed. The complaint, however, charged 
Bhatestate and county officials were depriving 
WetlonorcrseOl cheats puaranteed by the Four- 
teenth Amendment. It has been settled law 
sec bx rare Yours, 2-09 US 124, 52 Leed 714, 
Poet, Feit NS 952 (1908), that suits 
against state and county officials to enjoin 
them from inveding constitutional rights are 
not forbidden by the Eleventh Amendment." 


Teele weppousgern R. Co., 202 U. S. 545, 50 L. ed. 
42 (1905), the corporation commissioner of North Carolina was 
moined by the U. S. District Court from violation of laws of 
Bone United States. The corporation commissioner claimed immunity 
from suit under the llth Amendment to the U. 8. Constitution. 
Mie U. S. Supreme Court affirmed the injunction and said at U. 58. 


page 558, L. ed. page 1147: 
" . . But three questions are essential 
to be passed upon. They are: .. . Second. 
Whether, as to the individual defendants below, 
this cause in fact was a suit against the state 
of North Carolina. Third. Whether the order 
and decision of the corporation commission of 
North Carolina, and the statutes of that state 
upon which the same was based, were void because 
img wenn licth with §lae commerce clause of the 
Constitution and the act of Congress to regulate 
@onmmerce . 


Bod further at U. S. page 559, L. ed. page 1147: 


[2eeiecotbiugiestme real object of the bill 
may properly be said to have been the restraining 
of illegal interferences with the property and 
interstate business of the railway company, the 
asserted right to interfere, which it was the 
object of the bill to enjoin, being based upon 
the assumed authority of a state statute, which 


- LL. 


tie inl alleged 0 be in viol@tion of rights of 
tne wallwey cempany protected by the Constitution 
OL ther Uniced States in Gis @epect the suit was 
Nel, ma any reper sense , one against the state. 
(Citing authorities).' 


In Reagan v. Warmers Loan & Trust Co., 154 U. 8. 362 
PN a a a ee | ay 3 


ed. 1014 (1894), the United States Supreme Court said at 


Meee pace 590-595, L. Sd. page 1021-1022: 


a ere is a sense, doubtless, in which 


it may ‘be said that the state is interested in 

the question, but only a governmental sense. It 

1s interested Momece Tele beine Of ibs CcLLizens, 
imeoromilUst amd ¢qual eniorcement of all its laws; 
PUGescueGd SOverimcmtal iiberest is not the pecuniary 
iGeres. watch Causes 10 Cosebear thes burden of an 
adverse judgment. Not a dollar will be taken from 
tie breasury "i the state, no pecuniary obligation 
emi teu | be ent Orced, none ef 1tLs property af- 
fected by any decree which may be rendered. 


"Neither will the constitutionality of the 
Svaluibe, Wi Sbhnat be conceded, avail to oust the 
Federal Court of jurisdiction. A valid law may 


ee ne ee 


Demrouemuliveedtministered by officers of the state, 


cane ee ee me ae ne ert ee ee ee 


and so as to make such administration an illecal. 
Ween amd ecscclOn Upon Ene individuel. . . . They 


Men I Omoeyoua tite Powers UtUlereby corierred, and wien 
Mey ic SOmune facu tnat they are assuming bo act 
under a valid law will not oust the courts of juris- 
diction to restrain their excessive and illegal 
aces. 


"tT these cases he is not sued as, or be- 
COUSeeewls Ene Orlicer Of the government, but 
ae immeodiyvidiat, and thieecourt is not ousted of 
jurisdiction because he asserts authority as such 
Ommireer . 


"Nor can it be said in such a case that relief 
Bo Oro ule sealyeitm tne CouIrhSs of the state. For 
it may be laid down as a general proposition that, 
(ecieVvelwememlIZem Cf a State can go into the courts 
CMCC Stu mGOmdcr CHG iS peoperuy against the 
MmMeCtaIeacCLS OL slbe Olricers, a citizen of another 
state may invoke the jurisdiction of the Federal 
courts to maintain a like defense. A state cannot 
tie up a citizen of another state, having property 


rights within its territory invaded by unauthorized 
Gets Of Fus Own Olrroeers, to surts for redress in 
iS Om) COuUPtsS,. i 


"We need not, however, rest on the general 
Devers Cl a2 Mederal court in this respect for in 
DMG wc b=berore us @xpress authority is given for 
aesurt age@imst the commission to accomplish that 
ire @dewthe Mieecitic object of the present suit. 
Section 6 provides that any dissatisfied ‘railroad 
Codieamy, Or OLNcr party at interest, may file a 
Peer ime COUPE Of competent jurisdiction in 
Travis county, Texas, against said commission as 
defendant.' The language of this provi.sion is 
oe wimeteant. 2usdess not name the court in which 
Smee bem broucnt. It is not a court of Travis 
County OleeiG Iravis county. The language differ- 
ing from that which ordinarily would be used to 
Gescr Mes court of the state was selected ap- 
bapenbiy im Order to avoid the objection of an 
atcemps to prevent the jurisdiction of the Federal 
CoCr icc irOumsCOUrust or the Western District 
Coleone om ce COM Ol COmpeLenL jurisdiction in 
ieavmsmcouncy. Not only is Vravis county within 
PwemvcrrncOonlal limits Of 16S jurisdiction, but also 
Putri Tui that COouUnky, 1S one of the places at wnich 
Gieme@ourt wo melo ~25 Stat. at L. 35. It comes, 
Giewe: Ore, | vitiin the very terms of tne act. It 
Goam@rebe doubted Ghat a state, like any other govern- 
Meii@umcadmurcalve ExempuLon from SULT... 


Wt 

ss . Our conclusion from these considerations 
aS that the objection to the jurisdiction of the 
Cee MENCOlurheesS snot tenable, and this, whether we 
Res Upon Gie Provisions of the statute or upon the 
Peters jUrmsdicuion Of the court existing by virtue 
Orie solavUibes) Of Congress, under the | anc Cion of 


tine Constitution of the United states. [Emphasis 
added |] 


mobo mm Oonsbamiin, 2Of U. S. 576, 77 lL. ed 3/5 
m932), the Governor of Texas had called out the State militia to 
6nforce Texas Railroad Commission orders limiting the amount of 
mee tnat could be produced from plaintiffs! oil wells. The U. 5. 


District Court enjoined the Governor, Texas Railroad Commission, 


@ea other Texas officials from enforcing said administrative 
@eders. ‘The State of Texas and its officials claimed, even as 
tae California Savings and Loan Commissioner claims in our case, 
Mec suit in the U. S. Court was prohibited by the 11th Amend- 
ment to the U. S. Constitution. The U. S. Supreme Court ruled 
@ecrwise and said at U. S. pages 393-394, L. ed. pages 4382-383: 


eden ict Court had jurisdiction. 
The suit is not against the State. The applicable 
Beee wee iS baa, where State Officials, purporting 
Gemocs Under Stale authority, invade rights secuned 
yeciey caerale ConstiCucion, tacy are subject to 
the process of the Federal courts eee cde: fie 
Che persons injured may have appropriate relief. 
(Citing 9 U. S. Supreme Court Decisions) 

ei lierecitctlon of Wone District Court 
SO constituted, and of this Court upon appeal, 
extends to every question involved, whether of state 
Ome cocral lam, and enables tne court to rest its 
Wiedemeier olecicucdccisioOn Of Such Of the questhons 
as in its Opinion e:fectively dispose of the case. 


@ea further at U. S. pages 397-398, L. ed. page 385: 


"If this extreme position could be deemed 
Dembew celal, lie lsS Maaitest that the fiat of 
a state Governor. and not the Constitution of the 
United States, would be the supreme law of the land; 


: . When there is a substantial showing that 


Che exertion of state power has overridden private 
Peeve secured so, that Constitution, the subject is 
Dece coarmimivsones! OF judicial inquiry im an appropriats 
proceeding directed against the individuals charged 
with the transgression. To such a case the Federal 
Wmetetal povertextends (art. 3, §2) and, so extending, 
Eee court has all Enerauunori ty appropriate EOamas 
exceire ice. 


@meeturther at U. S. page 404, L. ed. page 388: 


Complainants had a constitutional right 


bo resort Lo tae giedersa) court to have the validity 
of the Commission's orders judicially determine 
[Emphasis Added] 


icmliebeewe) Vou, 209 U. S. 123, 52 Im ed. 714 — 
mo U. S. District Court enjoined the Attorney General of the 
meece Of Minnesota from enforcing unconstitutional laws of that 
mace. The Attorney General claimed the action was one against 
Ge State of Minnesota and beyond the jurisdiction of the U. S. 
meourict Court because of the llth Amendment to the U. S. Consti- 
meron. The U. S. Supreme Court held otherwise and said at U. 8S. 
Pages 159-160, L. ed. page 729: 


: The act to be enforced is alleged to 

be unconstitutional; and if it be so, the use 

of the name of the state to enforce an DUCCms E41 
(Uimeual acu to the injury of complainants, SS el 
proceeding without the authority Onymordsore woien 
Gee omebrdileeGu, une scale in its sovereign or 
governmental capacity. ee Sas ly ai tiloscal 

act upon the part of a state official in attemocing, 
by the use of the name of the state, to enforce a 
legislative enactment which is void because un- 
constitutional. If the act which the state attorney 
Sepeeaimscers FOvci Orce bs a Violation of the 
Federal Constitution, the officer, in proceeding 
under such enactment, comes into conflict with the 
SUpcriOr aumority Of that Constitution, and ne is 
in that case stripped Cot womens baer Peprescut— 
Bipivemohaca@uerwauc 1S SuUDIeE¢beO in bis person to 
bieme@mMseeguenccs ©: Wis imdividual conduct. The 
state has no power to imoart to him anv immunity 
from resvonsibility to the supreme authority of 
De@emomme-d oustoe. 2 . . «Et the question of un- 
constitutionality, with reference, at least, to the 
federal O@astitution, be first raised in a Federal 
COU atecOlrueeas we Chink is shown by the 
authorities cited hereafter, has the right to decide 
ii COmuMeme xc Ltiiston oF all other courts." [Emphasis 
added ] 


ioelanseaWoniine 550 J. S. 731, 91 L. ed. 12009 (1947), 


Plaintiffs were suing the Chairman and Members of the U. 5. 


Maritime Commission. The action was for the return of corporate 
@eock owned by plaintiffs, but in the possession of the U. S. 
Meritime Commission. The District Court dismissed because the 
meoion was against the United States. But the U. S. Supreme 


Geurt reversed and said at U. S. page 738, L. ed. page 1216: 

5 Bue phblic officials may become 
YeRt= -feasors Pyeemeceaing the limits of their 
authority. And where they unlawfully seize or 
hold a citizen's realty or chattels, recoverable 
byecperepriate action at law or in equity, he is 
not relegated to the Court of Claims to recover 
a money judgment. The dominant interest of the 
Sevore Miao bien) Oa tae side of the victim who 
leap Drine rs pOSssessory action GO reo Lain ule tu 
[omc he as “wrongfully Vinuiae lel, 


B. THE STATE OF CALIFORNIA HAS CONSENTED TO SUIT AGAINST 
THE CALIFORNIA SAVINGS AND LOAN COMMTSSTONER 


Just as in Reagan v. Farmers Loan & Trust Co., (supra, 


page 157 hereof), Texas had consented to suit against the Texas 
Railroad Conmission, so California has consented to suit against 
jae California Savings and Loan Commissioner. 

California Financial Code, Section 5258, reads in part: 


"§52058. Acts of commissioner subject to 
judicial heme elites hor Comicncement Ol pro- 
ceedings. Every order, decision, approval, 
certificate, License, permit, or the denial of 
any approval, certificate, license or permit, 
or other official act Or the Conn ssvouer provided 
ioCmiimeoletocs I 2 and 4? of Chapter 4, Chapter 5, 
Sections 6450 to 6455, inclusive, and Article l, 
Chapter io, ometis division fies subject to judicial 
review in accordance with law. 


Bach of the Commissioner's actions, orders, permits, 


gad approvals were made and done by the Commissioner under the 
gu@chority of California Financial Code sections expressly made 
judicially reviewable by said Financial Code Section 5258. 

The "Order Approving Merger" [Plaintiff's Exhibit "3-B"] 
fas made under the authority of Financial Code §920%4 which is 
Mart of Chapter 18, Article 1, referred to in said §5258. 

By the California Financial Code sections authorizing 
mae merger of appellee Long Beach Federal a mutual Federal savings 
Me? loan association into appellee Equitable a California State 
Meociation, the State of California expressly consented to 
‘ederal law including Federal judicial review in the Federal 
yourts. 


California Financial Code Sec. 9204 reads: 


oe oe re re = ee ee 


loan associations, may be merged into one of such 
constituent associations, or consolidated into a 
new association, domestic or federal, with or 
without any dissolution or division of the funds 
CreerOwerry Ol any of them. 


California Financial Code Sec. 9205 reads in part: 


"$9205. Commissioner's approval reauired: 
Conformity with provisions of United States Tavs 
and resulations or redera ome Lanc Bank Board 
re@umeca. Anyeiereer, Consolidation, or transrer 
made pursuant to Sections 9203 and 9204 shall be 
ebomevcd Oyeule COmussioler, . . . and with respect 
to any constituent federal savings and loan associa-~ 
Giom, bemmadesin contormiby with the provisions of 
the laws of the United States, and the rules and 
regulations of the Federal Home Loan Bank Board ap- 
plicable to mergers, consolidations, and transfers." 
[Emvhasis eGsca 


The laws of the United States require judicial review 


meuhe United States Courts of any merger of any Federal. savings 
amd loan association if the Federal association asks such judicia 
foview. 


12 U. S. C. 146% (4) reads in part: 
. . ie Boaed shall be subject to suit by 

any Federal savings and loan association with re- 

spect to any matter under this section or regula- 

tions made thereunder, or any other law or regu- 

flo weeciem Um Ged States district court for 

Pewee ihc unc emule ome Office of such wssocia- 

tion is located, and may be served by serving a 

copy of process on any of its agents and mailing a 

Co moumsUCMprocess ly reaistercd mail, or by certi- 

fied mail, to the Federal Home Loan Bank Board, 

Wasimetou, District of Columbia." 

The merger of appellee Long Beach Federal into appellee 


W 


quitable was admittedly a . matter under this section [12 


j.S.C. § 1464] or regulations made thereunder, = 

iVOlO0 wodembiese colLonS @pled in the U. S. District 
Meee were Cxpressly brougnt under said section 12 VU. S. C. 
464 (cd) (as well as other jurisdictional statutes). [LR 2-5; 


ie 5-7) 
The third action No. 63-1230-P.H. was originally filed 


in the California State Superior Court as No. SOC 6367 in the 
wong Beach Branch of said California Court. It was removed from 
said California State Court to the Federal Trial Court by 
ippellants Federal Home Loan Bank Board and Federal Savings and 
oan Insurance Corporation pursuant to Federal law authorizing 
such removal 28 U. S. C. §1441-144e. [eR 1-184] 


By such removal the Federal District Court acquired all 


mae jurisdiction of the California State Superior Court fron 
Mich said action No. 6%-1230-P.H. was so removed. Appellant 
jalifornia Savings and loan Commissioner was made a party 
lerendant in said removed action and judgment [2@R 558-581; 
mR 601-612] entered against him therein. [2R 914-915] 

me oem@mus, indeed ne insists, he conld have been sved 
me che California State Superior Court. But the Federal Court 
Meeercmnoved action acqiires all jurisdiction of the State Court 
Tom which the action was removed. 

(ete ec eee Come. hemole, 18) U. S. 57,945 L. eh 
47, (U. S. Supreme Court, 1901), the U. S. Supreme Court effirmed 
mevogment entered in the U. S. trial court after removal of the 
mec irom a State Court. The U. S. Supreme Court said at U. S. 
lage 60, L. ed. page 749: 

(intomaeeron was brovent in the state Gourt, 

and removed on defendant's application. That 

transter coula ner deprive plaimeifi of the right 

Secpred tC her by the local law to prosecute the 

Sui G. 

In FeaenMEN Ra lomGSMRwNStNUBHKara fn. co. 
mo U. S. 239, 49 L. ed. 462 (U. S. Supreme Court, 1905), the 
ms. Supreme Court said at U. S. page 250, L. ed. page 467: 


i . Whenever a right is given by the Law 


of a state, and the courts of such state are in- 

vested with the power of enforcing such right, the 
proceeding may be removed to a Federel court if 
the other requisites of removability exist. 


Mo further at U. S. page 255, L. ed. page 469: 
[eG Mi Mem cercise of that power a circuit 

court of Ulesvorted swaves, sitting within the limits 

of a state, and having jurisdiction Of the parties, 


rT Oreemery pret ie@a) purposés a couwt of that 
Seaec. - . + 2 ws not to be implied fom the 
Statute in question that the state intended to 
erclucge, Or Supposed that it could @xcilude, from 
a ePederal Courtse jurisdiction of any suit to 
wewen the judicial power of the United States 
extended. '' 


ia ciieievemeee Mechine Co., 319 U. S. WS, 87 L. ed. 
1509 (U. S. Supreme Court, 19/2), the U. S. Supveme Court 
meversed the lower courts for not permitting an amendment in a 
Menioved action. The U. S. Supreme Court said az U. 5S. page 452, 


meed. page 1513: 

ae The jurisdiction exercised on removal 
iomorugimal. . . . the forms and modes of proceed- 
ing are governed by federal law (citing authorities) 
moo imeem ves LO ute {federal District Courts 
tie tuliearsenel Or wautnority with which they have 
Parpeecegeved. sincleded in that authority is the 
power to permit a recasting of pleadings or amend- 
ments to complaints in accordance with the federal 
rules. (citing authorities)" 


The stock permit "Permit No. LA-171" (Plaintiff's 
mxhib "3-c2") was made under the provisions of California 
Mimancial Code §6450 to $6455. Said sections are specifically 
famed in said §5258 providing for judicial review. 

Financial Code §11000, reads: 


"§11000. Rights, powers, and vrivileges 
available to federal associations and shareholders 
under laws of State. Every federal savings and loan 
ee-e lav on imeo porated Under Che provisions of the 
Mono Oumers Loan ct of 1955, as now or hereafter 
amended, and the holders of shares or share accounts 
io suCOme tome VeMmasscoctation, respectively, have 
eM itieweionis, powers, and privileges, and are 
entitled to the same exemptions and immunities 
granted, respectively, to savings and loan associ- 
ations organized under the laws of this State and 
Co the holders of investment certificates, membership 
shares, or guarantee stock of domestic associations. 


The State of California and the California Savinrs and 
Tean Commissioner both kmew that in dealing with Long Beach 
Mederal, Savings and Loan Association they were acting upon the 
Hederal rights of its over 60,000 savings depositors. Such 
Mederal rights arose under the Long Beach Federal charter, Acts 
@ Congress, and Federal regulations. Federal questions requiring 
Gecisions by Federal Courts would of necessity arise in any merger 
@ Long Beach Federal Savings and Loan Association into Equitable 
Savings and Loan Association, a California State savings and Loan 
@ssociation. By California Financial Code $9203 and 9305 such a 


Merger was authorized and required - bo be made in conformity 


Meth the provisions of the laws of the United States. aa 


and by 
Penancial Code §11000 the Federal association and the holders of 
Mes Shere accounts were given the same rights of judicial review 
@eainst the Savings and Loan Commissioner including judicial review 
ime the Federal Courts as were given to domestic associations and 
tmeir depositors, investors and members. 

The State of California submitted itself to the paramount 
meeeral authority when it provided for the merger of appellee Long 
Meech Federal into apvellee Equitable, a California state associ- 
mon. The enabling statutes, California Financial Code sections 


ae be made 


9203 and 9205 expressly enact that all such mergers 
in Conrormity with the provisions of the laws of the United States, 
4s W 


By such enactment the State of California submitted itself 


federal law and its officers, including appellant Savings and 


jan Commissioner to federal judicial review. 

iia derev. ermine! R. of Alabama. Docks Dept., 377 U. Si 
64, 12 L. ed. 2d 233 (1964) the State of Alabama sought to escape 
ine liability to federal law by pleading the Eleventh Amendment 
Mome U. &. Constitution. But the U. S. Supreme Court held that 
mien the State of Alabama contacted federal agencies it became 
Mepect to suit in the federal courts. The U. S. Supreme Court 
mad at U. S. page 196, L. ed. page 242: 


es . But when a State leaves the sphere that 


mo sexelnsively 166 own and enters into activities 
Ub ieeCumLOrCOhPressioneal regulation, it subjects 
itself to that regulation as fully as if it were a 
private barsOumer COreeratilon. (Cicing Authorities) 


Appellant Savings and Loan Commissioner must believe the 
ibove decision correct as he cites it on pages 13-14 of his brief. 

The Eleventh Amendment and the Fourteenth Amendment are 
mer equally part of the U. S. Constitution. The Fourteenth 
imendment reads in part 


: . No State shall make or enforce any law 


which shall abridge the privileges or immunities of 
Cubizoussou ume UVoited States; nor shall any State 
Geprivemamy Oowsor Of Tite, liberty, or property, 
hPL uNOUbeGue precess Ol law; nor deny Co any person 
within Haw vom odiewl on tne equal protection of the 
laws." [Emphasis added] 


The Eleventh Amendment does not and cannot confer upon 
ippellant Savings and Loan Commissioner immunity from suit wnen 
i@ violates the U. S. Constitution or federal rights conferred 
pon appellees under federal statutes in their federal savings 


nd Mean association. 


Such "judicial review in accordance with law" (California 
Mnancial Code §5258) is a broad and comprehensive consent to 
Meee 2 any court, State or Federal. It cannot be distorted jtnto 
Pwimited consent for suit only in California State Courts. When 
Meeealiiornia legislature wished to restrict suits against the 
meenes and Loan Commissioner to California State Courts it hag 
Mee sO positively and explicitly. 

As examples, when the Commissioner seizes a California 
wate association provision is made for the Association to seek 
ourt action. Financial Code §9003 reads in part: 


meer When asoclation oe rmi tted EO commence 


Se te 


MOCmOrL oy of superior court. wienever tne commiss Loner 
takes possession of an association's property, business, 
a@e@wessees OleSlant tO Unis article, the association 
may witnin 30 days after tne taking Of {pOssess rou com- 
Mence an action in the superior court Ol SUNS sCOUnny 2h 


eich the principal office of tne association qo oloca car 
>. . ([&mohasis added 


When the California Legislature wanted final decisions 
pon the first hearing of a matter concerning savings and loan 
Seociations it explicitly so provided. Financial Code $7404 
eads: 


"87404. Same: Review by supreme Court: 
Modification only wnere abuse of discretion. An 
association or any of its certificate holders or 
Shareholders aggrieved by the action of the 
commissioner in determining the rates of return 
on shares and investment certificates may at any 
time within 10 days after the determination of the 
rates apply to the Supreme Court for a review of 
the commissioner's determination. The commissioner's 
determination shall not be set aside or modified 
Unless the court finds that the commissioner in mak- 
ing his determination committed an abuse of dis- 
cretion." [Emphesis added] 


But in the provisions affecting both Federal and State 
javings and loan associations the California Legislature in its 
fesdom has provided not for review in the Superior Court, nor in 


ie -uUpreme Court, nor limited to any State Court, but instead 


ie ‘judicial review in accordance with law" (California Financial 


ode §5258). 

The U. 5. Supreme Court in Reagan v. Farmers Toan & 
Mist Co., 154 U. S. 562, 38 L. ed. 1014 (189%), interpreted a 
mmeeimore restrictive provision of the law of Texas. The U. Ss. 


Mmereme Court said at U. S. page 3592, L. ed. page 1021: 
¢ Section 6 provides that any dissatisfied 
trailroad company, or other party at interest, may 
Piece Debluron' ‘im a court of competent juris- 
Gece lon in lravisrcounty, Yexas, against said com- 
mission as defendant.' The language of this pro- 
(eto s etemiitoany, 1G does not name the court 
my woich SuLt may be brought. It is not a court of 
ieayio Goumuy, OUEWin Tavis county. The language 
differing from that which ordinarily would be used 
to descriove a court of tne state was selected ap- 
Pocewib hme Order SeOravold) tne objection ot an 
attempt to prevent the jurisdiction of the Federal 
Goutic, wilde CivcwiesCOuet for the Western Districc 
Ope lexoa ona COurEmot comoglent jurisdiction in 
Traves county. Norsonly is Travis county within 
DiC mtcicrroria lWwmintGc ol 10S jurisdiction, but also 
Austin, in that county, is one of the places at which 
PecwcoUrustcedelGe.: 25 stat. ab L. 35. It comes, 
imererOre  Wikmig une very Germs of the act. It can- 
not be doubted that a state, like any other government, 
can waive exemption from suit. beaten 


the California Savings and Loan Commissioner has ex- 
meosly consented that the U. S. District Court and this U. 8S. 
Ourt of Appeals may adjudicate the disputed ownership of the 
quitable guarantee stock in the possession of the Clerk of said 


Ourt. The Order Approving Merger [12/12/63-12 Plaintiff's 


Hibit "3-B"] filed as part of said Commissioner's motion to 
Memiss reads in part: 


"6. . . . EQUITABLE shall make distribution of 
the euarantee stock of BFQUITABLE to the lalla 
of LONG BEACH FEDERAL in accordance with the terms 
of the 'Merger Agreement! dated June 12, 1963, and 
In accordance with the lawful requirements of 
Savings and Loan Commissioner including the term 
of the an permit i pe Sard guarantec stock, 


the gliierea roe ola) aenk aT number of said Rlshenes ane 
guarantee stock of EHOUITARTE as to wi which _the owner- 
ship and entitlement are in n dispute. r [TEmphasis 
added | 


meener the permit of said Commissioner for Equitable to issue 
Me stock [Plaintiff's Exhibit "3-C-2"] reads in part: 


“Authorization: Upon . . . consummation of the merger 
imc ecOncenco with the provisions of of 
the Order Anoroving Merger by the 
pavings and Loan Commissioner of the 
Sieaseworlcolitoroia dated August 2d aos 


1963, Eauitable Savings and Loan 


Association is 5 authorized bon Useuc 


791,000 shares of its One Dollar ($1.90) 


Maan ee Oe ee Ce SD 


Par value fuerantee stock to tne witn- 
dravable shareholder members or Long 


Beach Federal Savings and Loan 

Association in accordance with the terms 

of Articles VII and Vilft of the Merger 
| tee 


Agreement On June 12 iss). 


(Emphasis Added 


Part of which reads: 


"This Agreement is not intended to prohibit any 
shareholder member of Long Beach from taking 
appropriate action to exercise such rights, if 
any, which he may have to contest the merits 
CeavoMmduty @r taewplan of dissolution of 

Long Beach. or any part thereof, incorporated 
herein." [Plaintiff's Exhibit 7-A-4-3, pg. 47] 


on 


(mie at teevit ol Tl. A. Gregory, President of Long Beé@ch 
federal [2R 701-702; 3R 625-626] discloses that the California 
Mavings and Toan Commissioner and his representatives were 
Mmeormed that Federal Court actions were to be filed by the 
mareholders' Protective Committee of Long Beach Federal by 
png Beach Federal, and by Equitable Savings and Loan Association 
@eeenat such actions would include U. 8S. District Court actions 
Meeuvcerpleeder with the Equitable stock deposited in Federal 


meec in such actions. 


co Joe UNITED STATES COURT WAICH HOLDS PHYSICAL POSSESSION 
OF $9,500,000 OF EQUITABLE GUARANTER STOCK DECIDES ALL 


QUESTIONS CONCERNING THAT STOCK 


The California Savings and Loan Commissioner on the 
Sth day of August, 1963, made his "Order Approving Merger". 
quitable Savings and Loan Association thereoy became obligated 
0 issue 791,650 shares of its guarantee stock to Long Beach 
@eeral savings shareholders. But by the express terms of para- 
Mee ©, page 3, of said Order [Plaintiff's Exhibit "3-B"; 3R 
86-688] the issuance of said stock was: 

Oe. subiect to the lawful orders of 


av Cour kor COmestent jurisdiction which may 


otherwise control the distribution of that number 
of said shares of guarantee stock of HOULTABL" as 
Pome meneuiemoumcro io and entitlement are in 


dispute.” [Emohasis added] 


Equitable was sued as a defendant in action No. S0C-6367 


me che California Superior Court by Elliott, et al., as the Share- 
molders' Protective Committee of Long Beach Federal [2R 7 and 13). 
Equitable as plaintiff thereupon filed its own action, No. 63- 
fe 1 lieiotelwileader in this U. Ss. District Court. With 
meer complaint MNquitable deposited with the Clerk of this U. S. 
Bourt its stock certificate for said 791,650 shares. [4R 1L7A- 
7B) 

Mime oy sGois Ua o>. District Court ocecame in ection 
65-1107-PH. "a court of competent jurisdiction which may otherwise 
@emtcrol the distribution of that number of shares of Equitable 
Guarantee Stock as to which ownership and entitlement are in 
Bispute." 

Later defendants Bank Board and Insurance Corporation 
Temoved from the California Superior Court action No. SOC-6367 


Commenced in that Court by the Shareholders! Protective Committee oO: 


Long Beach Federal. On removal said action became No. 63-1230- 

mi, in this U. S. District Court. [2R 1 to 184] By orders made 
Bm all three actions (No. 63-1230-P.H., No. 63-1107-P.H. and 
m>-1072-P.H.) this Court has made “lawful orders" disposing of 
maid shares of stock. 

iC eas tes. octet Court took into Lts physical 
Mecsession and custody all of said Equitable guarantee stock. 

As the court having actual and "lawful" physical 
Messession and custody of said Equitable stock, said U. S. Distric 
Court is the only court authorized to make decisions concerning 


moe, Stocic and its distribution. 


ee Cee, POU. 5S. 164, 37 3. ed. 689 (189), 


meeoeoe Oiticer attempted to interfere with the possession of 
Seer cy held by Wederal Receiver. The U. S. District Court 
meomplLiy enjoined such interference. The State officers objected 
meet such was a suit against the State and prohi.bited by the 11th 
meendment to the U. S. Constitution. The U. S. Supreme Court 
Bejected this contention and said at U. S. page 186, L. ed. page 
696: 


: re and when one [court] takes into 

its jurisdiction aec@eet tC sudime, tbat res is as 
much withdrawn from the Widt@elal poyer o1 the otner, 
as if 16 had been carried physically into a different 
territorial sovereignty. To abtempt LO seize IC Ms ie 
Gelore mmr ocesomla Lucile anc void, 


moa at U. S. vage 189, L. ed. page 697: 

‘ . The lepislature of a state cannot de- 
termine Picmtiobocteowon Of tne courts of the 
UG@mecOn totes mond tne 2euron of such courts in 
according a remedy GCemuecceue tne courts of a state 
does not involve a Gucse One Ol sOOVer . 


and further at U. S. page 190, L. ed. page 698: 
", . . where a suit is brought against 
defendants who claim to act as officers of a 
Stavcewaad) under color of aa unconstitutional 
statute, commit acts of wrong and injury to 

Mew DeOwceuy OLN Ene Plalnolia , to recover money 

or property in their hands unlawfully taken by 

them in behalf of the state; or, for comoensation 
for damages; or, in a prover case, for an injunction 
to prevent such wrong and injury; or, for a mandamus 
in a like case to enforce the performance of a plan 
legal duty, purely ministerial; SUCH eSUL: TSeaoL ; 
within the meaning of the (11th) amendment, an 
aeculol egalust Lewes Gave . 


This Ninth Circuit Court of Appeals has repeatedly 


iffirmed the power of the Federal Courts to enjoin California State 


mer toials from interferring with property in the possession of 
me’ federal Courts. Such is held not to be a suit against the 
Beate of California. 

In California State Board of Equalization v. Gogpin, 
m1 F. 2a 726 (CA-9, 1951) [Cert. denied 3/2 U. S. 909, 96 L. ed. 
BGO] this Ninth Circuit Court of Appeals affirmed an injunction 
moe prevent California state interference with a Federal Court's 
/m-DOSition of assets in the custody of the Federal Court. Our 


Ninth Circuit Court of Appeals said at page 728: 

UD. 2 Ube wrocess of dealing with state tax 

assessments Peer eowceschivicge vO Che administration 

GO varDanlriptcy estate and does not amount to a 

SUmemeeolisGeUme omauc. Gardner v. New Jersey, 

1947, 329 U. 8. 565, 67 S.Ct. 467, 91 L.Ed. 504." 
mod further at page 730: 

", . . But no state is empowered to levy taxes 
upon the process Ol cvaevecourts of the United States 
or to impede the officers of court in an essential 
jictetalehuneueny =... Ine Coury had @ rignt to 
Diet -cUmlioreMeollicers in fie discharge of their 
Guties laid down by Congress. Oklahoma v. Texas, 
AGS se Sle, sce tiene 69 Ly, ic) Elo ley eae 268° 
U.S. 472, 45’8.Ct. 609, 69 L.za. 1057." _ [Emphasis 
added ] 


ipmcimcorwlemelibemeoard. or Hoball.iv. Coast Radio sprog 
228 F. 20 520 (CA-9, 1955) this Ninth Circuit Court of Appeals 
again made the same holding at page 524 and said: 


oe Or eesseippe! lam, urges, does this 
proceeding constitute a suit against Lhe =s bate 
sO aS to come within the purview of section. ee 
ape eo Ol mene eCaliberiira Couscltvution, since: 


"tTe process of dealing with state tax 
assessments is one essential to the administra- 
tion of a bankruptcy estate ete tr not amount 
Uomo SUmeeaocommsG bie State. 


i a 


15. California State Board of Equalization 
Vewcegammy Jecir., 1951, 191 F.2d 726, 728." 


SUT 


Appellee Equitable deposited the $9,500,000 —” of 
memveble stock with tlte Clerk of the.District Court in inter- 
Bleader in action No. 63-1107-P.H., appeal No. 20522. ‘Thereby 
mera stock became in ths custody of said Federal Court. 

Under the Federal interpleader statute 28 U.S.C. §2361: 

"Suen dvstrict court shall hear and determine 
the case, and may Gischarge the plaintiff from 
further liability, make the injunctions permanent, 


ana make all approoriate orders to enforce its 
judgment. Emohasis added 


D. JT IS NOT NECESSARY TO NAM@ THE CALIFORNIA SAVINGS AND 
LOAN COMMISSTONER AS A PERSONAL DEFENDANT, 

imemost Of the authorities previously cited, sucr as 
adv... Dollar, 330 U. S. 731, 91 L. ed. 1209 (1947), Ex Parte 
Woung, 209 U. S. 123, 52 L. ed. 714 (1908), and others, the 
Melons were against the State or Government officials in their 
Biiicial capacities. But whatever may have been the rule under 
prior law, Federal Rules of Civil Procedure, Rule 25, was amended 
in 1961, by adding a new paragraph (d) (2) which reads: 

"(2) When a public officer sues or is sued 
in his official capacity, he may be described as 


Emeeruy Oyalits Gifiiclial GCitle rather than by name 
but the court may require his name to be added. 


me; 


G7 1963 prices. 


There have been three different Califcrnia Savings and 
Toan Commissioners in office since LOGS A fouxth new comnisstoner 


Mell take office in 1967. 


BE. THE COMMISSIONER'S AUTHORITIES APPLY ONLY TO ACTIONS TO 
RECOVER MONEY OR PROPERTY FROM THE STATE AND DO NOT APPLY 
TQ OUR THREE CASES. 


The Savings and Loan Commissioner's attorney cites 
memerous cases that a State cannot be sued in the U. 8. Courts 
mecnout the State's consent. 

iMmeveyeceacenso ci ved, the State's money or property 
was directly involved by the judgment sought. In 6 of the cases 
the State itself was sued and named as a party. 

Each case sougnt to compel payment of State money or 
meoverty irom State officers to plaintiffs or to prevent collection 
mi money by the State. All sought judgments requiring tne State 
CO pay or refund money or property. 

NOVCMONNEdeseedecit sions can have any application to our 
eases. 

California under no circumstances can own or claim any 
mm the Equitable guarantee stock in the registry of this U. 5S. 
mourt. California will not be one cent richer or poorer regard- 
fess of who among the thousands of Long Beach Federal savings 

Mareholders gets, or is refused, judgment for the Equitable stock 


Merrie by the Clerk of the U. S. District Court. 


OUr ‘cacea"ar= Secided by the line of U. 8. Supreme Court 


@ecisions which hold that Government officers (State or Federal) 
mo violate the U. S. Constitution cannot claim "sovercig: 
immunity" as a defense. 

Neither "sovereign immunity" nor the Eleventh Amendment 


Mmeeucnorize a State official to violate both the State and 
@eeeral Constitutions by taking the property of one group of 
mons Beach Federal savings depositors and giving it to another 
Mee, contrary to Acts of Congress and the Federal Charter of 


Peid Association. 


FP, APPSLLANT CALIFORNIA SAVINGS AND LOAN COMMISSTONER 
MAKES CLATMS ON APPEAL CONTRARY TO HIS ANSWERS TO 
ae ORAL COURT. 


On page 24 and elsewhere in his opening brief appellant 
Selifornia Savings and Loan Commissioner claims only $2.5 million 
(205,829 shares) of Equitable stock instead of the entire $9.5 
Metlion (791,650 shares) are "in dispute" in these actions. He 
@eeims nis consent to suit contained in his order approving 
Merger is limited to the 205,829 shares. His order reads in part: 

mt. . . Subject to the lawful orders of any 
Pour Ou scOlpecene  JUriscicyri0On which may other- 
aloe Control the dustrabuugion of that number of 
Said shares of guarantee stock of FQUITABLE as 
to which the ownership and entitlement are in 
dispute.'" [Plaintiff's Exhibit "3-B" and 
3R-686-638 ] 


But appellee Equitable was sued by appellee Shareholders' 


Protective Committee foi the entire 791,650 sheres. And Foulitable 
as plaintiff deposited the ain! yp 721.4950 shares in the U. 
Mestrict Court in interpleader. 

Appellee Equitable as plaintiff in case No. 63-1107-P. 
meee all defendants for declaratory relief as to the entire 
791,650 shares. Equitable's complaint was served on the 
Commissioner. His answer reads (a) on page 8, lines 1 through 4 
[3R-681 and 684): 

[ee adimus that rights of former share- 

holder members of Long Beach TO. Cabo! buen On Of 

791,050 shares of plaintiff's guarantee stock, 

said wo Mave a value of 79% 200; COOsare involved 

i) this litigation; 
Mind further (b) on page 11, lines 5 through 8 [2R- 681 and 684]: 


: Madmrs thar a controversy exists 


between some Sis §cmiaeiwces MererO 25 oO the 

distribution of the 791,650 shares of Equitable 

Seock Seid tO nave a value of approximately 

$9, 500, 000, 

After these admissions no doubt can exist that 791,650 
Mot 205,829 are the shares "in dispute". This mis-statement in 
Baid appellant's brief that "only 205,829 shares are in dispute” 
Semonstrates the errors of his elaborate attempts to confuse the 
judgements of the Trial Court disposing of stock. All stock was 
Meeeispute. All stock was in court subject to the Court's orders. 
Mil stock yet held by Equitable as an elisor of the court yet 


Bemains subject to court orders. 


such Cepostimwestimadetsy a Single stock certiricacve 
an favor of "All Savings Shareholder Members Of Long Beach 

Federal Savings and Loan Asseciacvion AS Their Respective Seeres 
et May Be Finally Decided By Final Judgment". [3R-17-A, 


The October-December, 1963 distribution of 585,821 
miares pursuant to stipulation and consent order resulted from 
meior orders to show cause issued by both State and Federal 
Gourts and served upon appellants Bank Board, et. al. [3R 180-190, 
IR 20-215, 2R 260-270] 

PoOoewlancs soughnL desperately to avoid or delay hearings 
On said orders to show cause. [Transcript - October 21, 1963, 
me. 1-52] Wnen unable to do so appellants conceded and 
Stipulated to the 1963 distribution of $7,000,000 (585,821 shares). 

Then only did the "dispute" as to the 585,821 shares 
meee and such shares became not in dispute. 

However, appellants' demands that this Court require 
BHauitable to ei itself of Long Beach Federal's assets and 
to reconstitute. Long Reach Federal places the entire 791,650 
Shares again “in dispute". It might be necessary to call back 
Some or all of the 585,821 shares already distributed if Long 

Meemeewere t© be reconstituved. How this could be done efter 
Sistribution of most of said 585,821 shares among 60,000 Long 
Beach Federal savings depositors is not discussed by appellents. 

Yet the California Savings and Loan Commissioner on 
ese 12 of his brief "adopts the appellate brief filed in these 
Cases by appellants Federal Home Loan Bank Board and Federal 
Savings and Loan Insurance Corporation." 

Appellant Commissioner's brief is also misleading on 


page 50 where he states "As of April 30, 1962, Long Beach Federal 


69/ Opening Brief of appellants Bank Board, 


at pages 43 and 39, etc. 


had in excess of $38 million in cash on hand and in banks. 
Meeintiff's Exhibit "6', tab 4/30/62] 

The same exhibit shows that Long Beach Federal received 
lover $58,000,000 in new deposits in April. 

Without such new déposits there would have been NO CASH 
mee cone Association by the end of April. Had such condition 
existed the resulting run would have closed Long Beach Federal 
merever. 

PooetlanG Pank Boara'’s brier is equally misleading on 
page 52, Footnote No. 38, where it speaks of Long Beach Federal's 
eliquidity ratio". Such ratio was after Long Beach Federal 
received $38,000,000 of new savings deposits in April, 1962. An 
increase from about $30,000,000 to $68,000,000 in one month is 
Bound to result in "extraordinary high ratio of liquidity". The 
mew Savings deposits alone saved Long Beach Federal from financial 


muin. 


CONCLUSTON TO THIS POINT 


The California Savings and Loan Commissioner was made 
= party defendant in these actions to obviate the objection made 
Dy the Federal defendants that said Commissioner was an absent 
but "indispensable party." 

The State of California has consented that said 
Commissioner may be sued for "Judicial review in accordance 


with law". The Commissioner himself DyemeseOrder Approving Merzer 


mnd by his Stock Permit has submitted to "the lawful orders 
m@ any Court of competent jurisdiction which may otherwise control 
me distribution of . .. said guarantee stock of Fquitable". 

The then (1963) Commissioner and his then representatives 
miew when they made said Order Approving Merger that Federal 
micverpleader as well as State court actions were expected. The 
eo. Wistrict Court having physical possession of the stock 
Meer rcalcs issued by mOuitable certainly has jurisdiction of 
ne Savings and Loan Commissioner of California under these 


sircumstances. 


XVII. 
SUMMARY JUDGMENT WAS A PROPER METHOD 
FOR THE TRIAL COURT TO DECIDE THE CASE. 


No appellant ragises any question in any of their 
meeci) Pe@e1ons Of error or Otherwise, that the Trial Court should 
not have decided the case upon summary judgment procedure. 

hppedlants Federal Heme bean Bank Beard, et al., at 
page 23 of its opening brief as specification of error "j" assert 
that the District Court erred in not granting summary judgment in 
favor of the Board. 

Specification "i" on the same page asserts that the 
Pourt erred in granting summary judgment against the Board. But 
no Claim is made anywhere in any of any appellant briefs that there 
merc Sy GCisputed issues of fact. 

Appellant Savings and Loan Commissioner "adopts" the 
briefs of appellant Bank Board, (at page 12 of his opening brief). 

Mieweeasie Wachs upon which Che District Court rendered 
its summary judgment were not only undenied but were matters of 
pudiciel notice which were, and are, undeniable. Both the Trial 
Court and this Court of Appeals take judicial notice and knowledge 
er the more than 20 years of prior litigation between these same 
parties. Such judicial notice and knowledge includes both the 


Court and Congressional findings, evidence, testimony, exhibits, 


hearings, Congressional Committee Investigations, reports and 


sl 
proceedings. 


Summary judgments based upon such judicial notice and 
Bnowledge have been repeatedly used to determine complicat 
Deanking and financial 1l2tigation where there are no disputable 
macts and issues of law alone are presented. 

Among such cases are: 

Teste Netionall Bank in Billings v. First Bamk Stock Corp., 
B06 F. 2d (CA-9, 1962) was an action by four banks against a 
Bank Holding Company and several other banks to prevent a sixth 
Dank from violating the Bank Holding Act by opening a branch. The 
@eial Court decided the entire case on motion for summary judgment. 
This Court said at page 939: 


"The judgment dismisses the action on the 
merits, upon appellees!’ motion for summary judgment 
Gn bOunscOoungs. Tae decision was based on 
affidavits, a pre-trial order embodying some 77 
pereerenis of agreed facts, depositions of certain 
Officers of Midiand, taken by appellants, and 
Westine@my Ol “the president of one of the plaintiff 
banks. The court summarized the facts in its 
opinion, determined that there is no genuine issue 
of material fact, end entered judgment accordingly. 
We are affirming. ' 


And further at page Qe: 
", . . In the banking field, as elsewhere, 
€Courts Navespower CO "pierce the corporase veil! 
when the realities require it. 
in 


"Is there anything in the record showing 
that there is a 'genuine issue as to any 
ie temdiew Tact' relating to this contention 


@) 
See footnote 12 page 11 hereof for citations 


regarding judicial knowledge and notice. 


(rule 55 (cc) F. im.” Cilvs Pw)? We find nothing 
so showing. a 


ind further at page 943: 


"Under these circumstances, unless ‘:ppellants 
imde an.evidentiary showing which, if accepted, 
Peula be Meld bya trier of fact to pernit a 
contrary conclusion, there was no genuine issue 
ot tact vosec trwoe, Under Rule 55, F.R.Civ.?P., 
if defendants make a showing that would entitle 
them vo judgment unless contradicted, the 
ple ntatis then havesa duty to show that, such 
COMGmadICUION is possibike;: they cannot rest 
upon the allegations of their complaint. The 
whole purpose of Rule 56 would be frustrated if 
they could. 


"Here, no such showing was made by appellants. 


", . . If they had other evidence, the time 


had arrived to produce, not necessarily all of 
apy DUL a least enough UOmsieOwea Cenuine issue 
Cf Tack to be tried. 


ines seve Weevermonaldine Co., 245 F. 2d 404 (CA-7, 


965), the United States failed to make sufficient opposition to 
emotion for summary judgment against it. The Trial Court entered 
mmmary judgment and the United States Court of Appeals for the 
th Circuit affirmed and said at page Ho}: 


"Plaintiff-appellant, the United States of 
America, brought this action on behalf of the 
Commodity Credit Corporation, hereinafter 
sometimes called 'CCC', to recover damages , 


nd further at page 405 and 406: 


"Relying on the pleadings, including its 
own answer denying that plaintiff was damaged 
as a result of defendant's conduct; answers 
TOMI OverrOosaporics; Wend atfidavit of Dr. Ferrari, 
[Defendants moved for Summary Judgment ] 


ul 


. & ~~ Mose Gooint in the proceedings, 
something more was required of the plaintiff 
beyond bare allegations and conclusions of 
ie complaint We shew the existence of an 
ieeuewas tO a maveriak Tact to prevent grant 
OM @anecion POr Summary judgment. First 
National Bank jin Billings v. First Pank Stock 
Oorm., 9 Giri, 1962, 306 F.2d 937, 943. 


"(3] Contentions dispositive of the case 
were not in dispute. The District Court 
Cermecrly cemeluded that there was no fenuine 
mesue as CO any material fact necessitating 
a trie.  Chemtos A. Lawes Co. v. Detex 
Watchclock Corp., 7 Cir., 1962, 300 F. 2d 
393, 395. To oppose the motion successfully, 
plaintiff was obliged to come forward with 
evidence to show the existence of a conflict. 
RepsOld ve New York Life Ins. Co., / Cir., 
1954, 216 F. 2d 479, 483; Robson v. American 
Casualty Co. of Reading Pa., 7 Cir., 1962, 304 
Feed O56, " 


ind further at page 407: 


"(4}] Intangible speculation does not 
raise an issue of material fact. Chesapeake 
(Onto Ry. CO. vee International Harvester 
Comey Cire 1050, 272 F. 2d 159, 142.” 


Appellant's affidavits re summary judgment failed 
completely to show any personal knowledge of any affiant which 
jmuld be admissable in evidence. 

Federal Rules of Civil Procedure 56 (e) reads in part: 

"Rule 56. 
"SUMMARY JUDGMENT 


“(e) Form of Affidavits; Further Testimony; 
Defensewheguired, Supporting and opposing 
affidavits shall be made on personal knowledge, 
shall set forth such facts as would be admissible 
in evidence, and shall show affirmatively that 
the affiant is competent to testify to the matters 
stated therein..." 


Wone of the afrrdavits state or Show that any of the 
Meeenus 3S competent to Testify on the matters stated therein. 
ppellant Savings and Loan Commissioner's affidavit was sworn to 
mecne Commissioner who was not even in office at the time of the 
mecvers related in his effidavit. Nor can appellants rely upon 
Meer ridavit of their ettorney Wilfand. 

Similar affidavits have been held valueless on a Motion 
or Summary Judgment. 

In Hoston v. J. R. Watkins Company, 300 F. 2a 869 (CA-9, 
moe) the U. S. Court of Appeals for the Ninth Circuit said at 
age 870: 

eevevleine Vatiidayit im support of the 

motion does not comply with Rule 56 (e), PR 5 Cary 

P. it was made by Watkins! counsel, who obviously 

did not have personal knowledge of most of the 

Guanes tay he reterred (to, “and whese Cestimony 

world not have been admissible in evidence at the 

eels 6 ne 

In Chambers v. United States, 357 F. 2d 24 (CA-8, 1966), 
he 8th Circuit Court of Appeals approved the above decision of 
his 9th Circuit Court of Appeals and said at page 228: 

"{5] The statement of the Assistant 

UmMivedmoLave ALLOrney.slased 25 it is upon 

TmeMmataon iurnasned by Oumers, Obviously 

does not comply with Rule 56 (e) and does not 

COustlolecslemmoo@olemwevldemiee. It 18, there- 

fore, not entitled to and will be given no 

Conc iderauiOlemerce. | Hesvon v. J. R, Watkins 

Comes o0n. earcoo, S70.(9th Cir. 1962)," 

In Paramount Pest Control Service v. United States, 304 
+» 24 115 (CA-9, 1962) the Court of Appeals for the Ninth Circuit 


@id at pages 116 and 117: 


pads in 


med create any genuine issue of fact for trial. 


lOlate the act of Congress, the Settlement Agreement, and appellee 
yng Beach Federal's Charter which all require equal and pro rata 


istribution among all Long Beach Federal savings depositors. 


~~» o Rule 56 ie), Federal Rules of Civil 
Procedure, 28 U.S.C.A., permits the use of 
@ltieavits im support of or in opposition to a 
motion for summary judginent, but also requires 
tae tie Tecus Svaved in them be admissible in 
evNGence wu pol astra). Obviously then, it was 
meunben Upem the court to determine whether 
the peericred proot would be: @edinissible in 
evidence, and if it clearly infringed upon the 
parol evidence rule then there was no alternative 
save to reject it. Ford v. Luria Steel & ile 
Gorp., 192 .F. 2d id 880 (eehecir. 1951): 
(Emphasis added) 


Federal Rules of Civil Procedure, Rule 56 (e) further 


part: 
"  . . When a motion for summary judgment 

tomu@eoe and Supported 2s provided iin this rule, 

an adverse party may not rest upon the mere 

eae eat iOns Or denials Of his pleading, but his 

ie Occ wmOyToml tOavluS OP AS OlUherwise provided 

Piece UStsch HOrtn Specil ic facts 

Sten miceGiae ticre 19 42 Senuine issue for trial. 

i Wesdees NOusso respond, Summary judzment, if 

appropriate, shall be entered against him, As 

amended Jan. 21, 1963, eff. July 1, 1963.' | 


Appellants failed to show any facts or testimony which 


The real issues of these appeals are,can appellants 


Appellants insist upon an unequal and preferential 


Estribution forfeiting some depositors and giving such forfeited 


pposits 


LOmetneremavored depositors in violation of the foregoing. 


CONCLUSION 


The U. S. Trial Court has ruled appellants’ secret and 
ex post facto forfeitures and penalties "are illegal and void, 
Mod that the action of the Bank Board in ‘insisting' on them as 
Mm condition of the merger was arbitrary and cortrary to, and 
Meeiout authority in, law." [235 F. Supp. 578, at 598 (Appx. I-a 
hereof.] This ruling is by the same Trial Judg2 who has neard 
these (and prior) cases between appellants and appellees for over 
Memeeers. The U. 3S. Trial Court, in nearing and denying ap- 
Memeo wbcoguceo fOr Culorcememt Of their forfeitures, took 


Sestimony and received evidence. He also considered thousands 


Beeeaees Ol GCxhibits, Congressional investigations, sworn testimony 


Bt appellants! chairman, Board members and counsel. He also 
eee coerced the Nundreds of pages of court reporters’ transcripts 
m= the mass meetings of appellee Long Beach Federal savings 
Gevositors held in the Long Beach Municipal Auditorium. He had 
‘before him hundreds of pages of correspondence signed by ap- 
melants and appellees [Plaintiff's et al. Exhibits 21-Al thru 
72E|. From all this mass of evidence as well as affidavits for 
mimmary judgment, he made his findings and decision. 

That no savings depositor will accept appellants’ 
forfeitures nor objects to the Court's decision demonstrates its 
justice and fairness. 

The gross inequity of appellants' secret forfeitures 


and penalties is demonstrated by the refusal of all Long Beach 


Federal savings depositors ype might benefit theeby to accept 
any of the forfeited sae. None have joined with appellants 
@ these appeals. 

Tne Bank Board hes shown this Court of Appeals no 
reason or justification for excluding any sharehclder from equal 
@eo pro rata distribution. 

In Joint Anti-Fascist Refugee Com. v. MeGrath, 341 U. S. 
>, 95 L. ed. 817 (1951) Mr. Justice Frankfurter said in his 
concurring opinion at page 171 U. S., 854 L. ed.: 


tt 


: Mine pillea that evidence of guilt must 
eke secret is e@bmorrent. te iree men, because it 
provides a cloak for the malevolent, the mis- 
informed, the meddlesome, and the corrupt to play 
the role of informer undetected and uncorrected. 
[Citing authorities] Appearances in the dark are 
Betuev® LOOK Cir rerent in the light of day. 


"Man being what he is cannot safely be trusted 
with complete immunity from outward responsibility 


iOeGie Driving OUners Of their rights. At least such 
De sthesconyiction underlying our Bill of Rights... " 


Pimoe a (Onmoocmean 1G U.S. 556, 30 L.veae 220 
(1886), the U. S. Supreme Court said at U. S. page 370, L. ed. 
page 2206: 


"" 


. . For, the very idea that one man may be 
compelled to hold his life, or the means of living, 
Oe Taha asielenail =: le salesele, essential to UiesemOynent Of 
life, at the mere will of another, seems to be 
intolerable in any country where freedom prevails, 
as being the essence of slavery itself." 


f1/ See page 130 hereof. 


mee urlher at U. 5S. page. 3/75, Leed. page 227: 
Ba . and, when we remember that this action 
Or non-action may proceed from enmity or prejudice, 
MeOiepal vioameg@eal Or animosity, from favoritism 
UGdmoulenr ILmepooper ini liemces and motives easy of 
concealment and difficult to be detected and exposed, 
it becomes unnecessary to suggest or comment upon 
the injustice cepable of being wrought under cover 
of such a power, for that becomes apparent to every 
one who gives to the subject a moment's considera- 
PrOjmee lel icu man Orcitiance woich clothes a singit 
ivemyieia lech) Such power hardly falls within the 
domain of law, and we are constrained to pronounce 
it inoperative and void." 


io Ochoa v es reriandes Yilerates, 230 U. S. 159, 57 L.ed. 
427 (1913), the U. S. Supreme Court said at U. S. page 161, L.ed. 
Bage 1437: 


"Without the guaranty of 'due process! the 
Piet Ol weil vale OrOoer ly Canmol DS Said to exist, 
id Gacmsciccmiimeymen veers known Co ’our Lawes. 

The orinciple, known to the common law before 
Magna Charta, was embodied in that Charter (2 Coke, 
ace lse 50), and has been recognized since the 
hevoluuton a5 amens the safest foundations of our 
Poo cUulOnn seer m@evcyorVelccmmey Oe UnCervain 
about the definition of the term 'due process of 
Jae all aucmeriuies aeree that lt inhibits the 
taking of one man's proverty and giving it to 
another, contrary to settled useages and modes 

of procedure, and without notice or an opportunity 
for a hearing." [Emphasis added] 


Appellants have shown no basis whatsoever for reversal 
of any 1899 judgments made and entered Dye e District Court. aaa 
said 1899 separate judgments should be affirmed. 

Respectfully submitted, 

CHARLES K. CHAPMAN 

CHARLES K. CHAPMAN, Attorney for Appellee Long Beach 

Federal Savings and Loan Association. 

GEORGE W. TRAMMELL 


GEORGE W. TRAMMELL, Attorney for Shareholders ' 
Preoececective Comic tec. 


Reco elope eenDIAIlo- Il - ITI 


Appellees! Appendix I, Appendix II, and Appendix III 
re each separately bourd) under separate covers. 

Appendix III is the 1960 Report of the Congressional 
menicvee's Investigation of Appellants! seizure of Long Beach 
sderal Savings and Loan Association. 

Appendix I contains, among other things, a printed 
meoound copy of the opinion of the District Court, 233 F. 

Ipp. 578 attacked by these appeals. A complete index of Appendix 
is page (i) thereof. 

Appendix II contains, among other things, the more than 
J-page class action Judgment containing 1899 separate judgments 
mered by the Trial Court in favor of the several thousand 


me cited savings depositors. 


CERTIFICATE 


iCewua FY res, i COnnection with thé, preparation of 
mis brief, I have examined Rules 18 and 19 of the United States 
mrt Of Appeals for the Ninth Circuit, and thai., in my opinion, 
meer oregoing brief is in full compliance with those rules; except 
fat it exceeds 80 pages in length. Application for leave to 


mo it notwithstanding is made separately. 


CHARLES K. CHAPMAN 

CHARLES K. CHAPMAN, Attorney for 
Appellee Long Beach Federal Savings 
and Loan Association 


